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Court of Appeals of the District of Colombia. 


No. 3048. 

Jane B. Bradley, Appellant, 
vs. 

H. Bradley Davidson et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33391. 

Jane B. Bradley, Plaintiff, 
vs. 

H Bradley Davidson and John C. Davidson, Partners Trading 
Lnder the Firm Name and Style of Davidson & Davidson, H 
Bradley Davidson Frank O’Neil, Clarence B. Hight, George O. 

n T’ n r , USt f> Charles W - Clagett, Trustee, and Ernest C. 
Hunter, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
mgs had, in the above-entitled cause, to-wit: ^ 

1 Bill of Complaint. 

Filed April 28, 1915. 

In the Supreme Court of the District of Columbia. 

Equity. No. 33391. 

Jane B. Bradley, Plaintiff, 
vs. 

H Bradley Davidson and John C. Davidson, Partners Trading 
Under the Firm Name and Style of Davidson & Davidson H 
Bradley Davidson, Frank O’Neil, Clarence B. Hight, George 0* 
\\ alson, Trustee, Charles W. Clagett, Trustee, and Erne! C* 
Hunter, Defendants. 

Plaintiff respectfully represents to this Honorable Court* 

1—3048a 



2 JANE B. BRADLEY VS. H. BRADLEY DAVIDSON ET AL. 

1. That she is a citizen of the United States, a resident of the 

State of Maryland, and files this suit in her own right. , 

2. That the defendants are all citizens ol the United States, and 
residents of the District of Columbia, so far as plaintiff knows, with 
the exception of the defendants II. Bradley Davidson and Charles 
W. Clagett, trustee-, who are citizens of the United States and residen s 
of the State of Maryland, and are sued as follows: defendants, II. 
Bradley Davidson and John C. Davidson, partners trading as David¬ 
son and Davidson are sued as partners in their own right, the de¬ 
fendants H. Bradley Davidson, Frank O’Neil are sued in their own 

right as will hereinafter appear; the defendant Clarence B. 

2 Flight is sued as the party secured by the $4000 tills as 
hereinafter mentioned; the defendants, George O. » mson 
and Charles W. Clagett are sued as the trustees under said trust, an 
the defendant Ernest C. Hunter is sued as the maker of the pronns- 

sorv notes secured by said trust. loin «nrl for u 

3 That on or about the 9th day ot December, 1910, and ioi a 

long time prior thereto, one Henry Bradley, now deceased, late of 

the^Countv of Montgomery, State of Maryland, was the owner in 

simple of Lot 28, Block 7, Washington Heights, in the City ofMash- 

inaton District of Columbia, and known as premises number 1832 

Columbia Hoad, Northwest in said City and District, together wit i 

the improvements, rights, ways, privileges andi appur enances to the 

same belonging or in anywise appertaining, that the wlue ot .a 

property togetiier with the improvements thereon was then abou 

Sio 000 upon which there was then no encumbrance or other lien 

said property being hereinafter referred to as the Columbia Road 

P T e That the defendant H. Bradley Davidson w^as at the time of 
the exchan o-e of properties hereinafter mentioned, and foi a long 
time Drier thereto and still is, a member of said partnership firm of 
Davidson & Davidson; that the said Davidson and the said farm of 
Davidson & Davidson were at the time of the said exchange and for a 
long time prior thereto and still are, real estate agents and brokers 
do“ng a general real estate business in the District of Columbia, and 
Ti? 7?i Ti.'iVnrGnt Davidson and the said firm of Davidson David- 

s5n were during the whole period of time that the title to the prop- 
son were™ d . a *; agrap h three hereof was in said Henry 

3 Bradley, the agents of the said Henry Bradley for the collec- 
tion of rents and the management of his said property, for 
• j pvplnnoe and the terms thereof and at all times well 
arranging property, and were at the time of 

acquainted the agents of the 

said exchang _ the investment of his money in real estate 

said Henry Bradl y Henry Bradley had no knowl- 

secunties in sa d> Distr ct, 0 f Columbia, although he 


I 
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son and the said firm of Davidson & Davidson, in respect to said ex¬ 
change of property and in respect to all of said investments. 

5. That on or ahont the 28th day of November, 1910, the defend¬ 
ant, H. Bradley Davidson wrote a letter to the said Henry Bradley 
statin" therein that they, meaning the said firm of Davidson & David¬ 
son, were offered a very attractive apartment house on New Hamp¬ 
shire Avenue (meaning the Fillmore Apartment house located on 
Tot ?\o. 7, in Square No. 72, in said City and District) renting for 
$6000 per annum and subject to an encumbrance of $35,000 in ex¬ 
change for the said ITenrv Bradley’s propertv on Columbia Road, 
meaning the propertv mentioned in paragraph Three hereof; that he, 
the defendant. H. Bradlev Davidson thought the said Henry Bradley 
would get $1000 or $1500 a year net income from said apartment 
house, and that such an income was much more than he had ever 
received from said Columbia Road property. That a few 

4 days thereafter the said H. Bradley Davidson again wrote to 
the said Henry Bradley urging the acceptance of said offer of 

exchange. That the said Henry Bradley, knowing nothing about 
the value of said apartment house or other real estate in the District 
of Columbia, relying solelv and exclusively upon the statements and 
representations made as aforesaid, and, plaintiff avers upon informa¬ 
tion and belief, upon the further statement and representation made 
by the defendant H. Bradley Davidson to the said Henry Bradley 
that the value of the equity in said apartment house over and above 
the above mentioned encumbrance thereon was then about the same 
as the value of the said Columbia Road property free of encumbrance, 
namely about $12,000, and upon the further statement and repre¬ 
sentation made bv the defendant H. Bradley Davidson to the said 
Henry Bradley that said encumbrance, consisting of a first trust for 
$30,000 and a second trust for $5000 and both maturing on or about 
the 20th day of March, 1912, could be renewed without difficulty, con¬ 
sented to, and agreed to make said exchange and accepted said offer 
of exchange; that on or about the 6th day of December, the said H. 
Bradley Davidson mailed to the said Henry Bradley a deed to be 
executed by him and plaintiff, his wife, conveying said Columbia 
Road property to the defendant Frank O’Neill in performance of 
said contract of exchange and at the same time mailed a letter to the 
said Henry Bradley urging that the deed be properly executed and 
returned to him at once so that the deal might be completed without 
delay, and at the same time wrote a letter to the said Henry Bradley 
stating therein that he had made the holder of the second trust on 
said apartment house knock off another $1000 thereby mak- 

5 ing said second trust $4000. That in performance of said con¬ 
tract of exchange the said Henry Bradley and plaintiff, his 

wife, relying upon the statements and representations made as afore¬ 
said, duly executed, acknowledged and delivered said deed on or 
about the 9th day of December, 1910, and in return therefor and in 
further performance of said contract, a deed from the defendant 
O’Neil conveying the equity in said apartment house was delivered by 
the said H. Bradley Davidson to the said Henry Bradley. That the 
defendant H. Bradley Davidson and the said firm of Davidson & 
Davidson, acting as the agents of the said Henry Bradley in the 
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making of paid exchange, charged said Henry Bradley, and were paid 
by him the «nm of $180 as a commission therefor. 

0. Plaintiff further savs that the said Henrv Bradley departed 
thi«= life on or about the 20th dav of January. 1011, leaving a last 
Will and Testament dulv admitted to probate and record in the Or¬ 
phans’ Court of said Montgomery County, whereby he devised to 
plaintiff, his widow, all his nronertv. real, personal and mixed where¬ 
soever situate or being, and that thereby the said Henrv Bradlev s 
interest in the subject matter of this suit pas c ed to and became vested 
in this plaintiff: that the said Will was admitted to nrohate and 
record on or about the 8th dav of Fehruarv. 1011, hut hv reason of 
a caveat being filed thereto hv certain of the heirs at law of the said 
Henrv Bradlev. and the proceedings had as a result thereof, the title 
to the estate of the said Henrv Bradlev was not finally determined 
until on or about the 25th dav of .Tune. 1014. when, by the decision 
of the Co^rt of Anneals o** Maryland in said caveat proceedings a 
verdict in favor of the validitv of said Will was sustained. 

6 7. Plaintiff further says a short while before the above 
mentioned encumbrances, amounting to $24,000. fell due on 

March 20 1012. she. hv her agent and attornev, reaue«ted the de¬ 
fendant TT. Bradlev Davidson and the said firm of Davidson & 
Davidson to arrange for the re n ewal of the same, as thev, as above 
set forth, had stated to the said Henrv Bradlev that there would 
he no difficultv about their renewal, hut, the defendant H. Bradley 
D°vi(Pnn and said firm of Davidson and Davidson then stated to plain¬ 
tiff’s agent and attorney that the holder of the first encumbrance 
thereon amounting to $00 000 would not renew the same unless plain¬ 
tiff made a curtail of $5,000 thereof. The e Q tate of said Henrv Brad¬ 
ley was then in litigation and in no condition to meet this demand for 
a curtail of $5,000. of said encumbrance but numerous efforts were 
then made hv plaintiff and by other* on her behalf to obtain from 
other source 1 * the monev to meet this demand, but without success. 
The defendant, the holder of said second trust of $4000. then 
directed the defendants Walson and Clagett. trustees under said 
trust, to advertise said apartment house for sale under said second 
trust and the «ame was accordingly offered for sale at public auction 
on or about the 8th dav of April. 1912, and then bought in by the 
said Hmht for the amount of said encumbrances thereon, plaintiff 
then being unable and in no position to protect her interests at said 
sale 

8. Plaintiff savs that sometime thereafter she became suspicious 
of the character of said exchange and consulted her attorney in re¬ 
gard to the matter and that after an investigation of the same plain¬ 
tiff savs that, upon information and belief, she recently dis- 

7 covered and the r efore avers and charges upon information 
and belief, as follows: that the value of said apartment house 

at the time of said exchange was not what it was then represented 
bv the said H. Bradlev David^nn and the said firm of Davidson & 
Davidson to the said Henrv Bradley to be. namely $46,000 but, on 
the contrary, was not then worth more than the above mentioned 
encumbrances thereon, which fact was well known to defendant H. 
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thTv hKiurwl'n?” an ,i w id fir o of 1 P avidson & Davidson at the time 
safi sa , 1 ; He ! lr >- Bradl ?y to make said exchange; that 

® econd trus t, although purporting to secure deferred purchase 
,1 " as la ^ act a /ake trust and placed upon the property for 
the purpose of deceiving the purchaser of said propertv the said 

forbid trust e nnd and * 1 ® maker th f reof received no consideration 
tor said trust, and was known so to be by the defendant H Bradlev 

the'ckffe n dint H® Davidson * Davidson; that, although 

^nl, Pi d t ?’ Bradle y Davidson and the said firm of Davidson 

£J5ST ! lrctend ® d J 0 act as the agents for the said Henry Brad- 

thev the’^id 1 H° r R LS ,u eSt ,\ nte . r f ta m the matter of said exchange, 
they, the said H. Bradley Davidson and the said firm of Davidson 

& Davidson, secretly, fraudulently, and unknown to the said Henrv 

Bradlev, combined with, and in conjunction with another or othere 

acted also as the agents of the defendant O’Neil or the real owner 

ni'd l,d n;; partnie ’ , i t in the matter of ® a > d exchange and were 

defendant 0’ e Netf , th ^ refor a commission from said owner; that the 
defendant ONeil had no real interest in said transaction but was 

merely a straw man and of no financial responsibilitv and was fraudu 

lently, secretly and unknown to the said Henry Bradley, used by the 

8 • -V' Brad ! e - V Davidson, and the said firm of David¬ 

son & Davidson and others merely as a channel to receive for 

propert! h Tnd S m benefit and P rofit the tit,e to said Columbia Road 
property, and to convey said apartment house to the said Henrv 

rprfro 6V I i,- 11 , t lR de f er| dant. O’Neil and the persons purporting to 
represent him knew at the time of said exchange that the defendant 

hlhl iK , Dav,dson a , nd .said firm of Davidson * Davidin 
held themselves out to the said Henry Bradlev as actin« thereinTs 

BrndTv n° f ] he Sa,dH t nry Rrad,e >' a ^ one l that the defendant H 
radlev Daudson and the said firm of Davidson & Davidson oh- 

tamed from the said Henrv Bradley by reason of said exchange for 

their own personal benefit and gain said Columbia Road property 

rn7‘ ln same ’ or a pa?h consideration in lieu thereof P that 
nlp-'V-ff 6 transaction was a fraud upon the said Henrv Bradlev and 
al j d r <hat the defendant H. Bradley Davidson and the 
said firm of Davidson * Davidson with the assistance of the real 
owner of said apartment house, and the defendant O’Neil, defrauded 

property! H ® ^ Henry Bradlev 0Ut of said Colum bia Road 

9 Plaintiff says that during the whole time from the date said 
apartment house was conveyed to the said Henry Bradlev untifthe ' 
same n as sold under the second trust, as hereinabove set forth which 
was about one year and four months, the net income therefrom did 

$1000 m® Snno SUm ° f $32 °’ “ ° f b6inc at ,he rate offrom 
$1000 to floOO a. year as represented by the defendant H Bradlev 

Henry Bradlev. tb ® ° f Davids ° n & Davidson to tBe ^> d 

q ; Vu- ,Rba ! def, endant Hight is named as a defendant 
in this suit for the purpose of discovery only, and plaintiff 

berel ’y ca ' ls upon the said Hight to make discover^ in his 
answer hereto as to the above mentioned second trust, and the con- 
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sideration, if any, for the note or notes thereby secured; and the 
defendant Hunter, who was the maker of the note secured by said 
second trust, is named as a defendant in this suit for the purpose 
of discovery only, and the plaintiff hereby calls upon the said Hun¬ 
ter to make discovery in his answer hereto as to the above mentioned 
second trust and the consideration, if any, for the note or notes 

thereby secured. 

Wherefore the premises considered plaintiff prays : 

I. That a subpoena may issue out of his Honorable Court, directed 
to the defendants, and each of them, requiring them to appear in 
this Court on a day certain, and answer the exigencies of this bill 
of Complaint, but not under oath, oath being expressly waived. 

IT That an order may be passed herein requiring the defendant 
H. Bradlev Davidson, the firm of Davidson & Davidson and brank 
O’Neil to discover fully in their answers to this Bill and to the in- 
terogatories hereto annexed, the several amounts of money received 
bv them, and from whom received, and just what connection t ley, 
and each of them, had with the transaction; and requiring the de¬ 
fendants Hight and Hunter to discover as to the said second trust 
and the note or notes thereby secured, including the consideration 

if any, therefor. , , 

ITT That upon final hearing of this cause a decree may be passed 

herein setting aside and declaring void the transfers and placing 
plaintiff in statu quo, and if said Columbia Boad property 
10 has passed into the hands of an innocent purchaser for value. 

that the defendant H. Bradley Davidson, or the said firm 
of Davidson & Davidson, or the defendant Charles W. Simpson be 
compelled to pav to plaintiff the value of said Columbia Boad prop- 
ertv and that this cause mav, upon final hearing be referred to the 
Auditor of this Court to state the account between the said Henry 
Bradley and this plaintiff on the one side and the defendant H. 
Bradley Davidson and the said firm of Davidson & Davidson, on the 
other, as to the rents and profits received from said Columbia Boad 
propertv. and to decree the amount on the one side or the other, 
plaintiff hereby tendering whatever amount, if any, such accounting 
may find that she owes to the defendants named, or to any of them. 

IV. And for such other, further and general relief as to the Court 
may seem just and proper in the premises. ^ r bradley 

W GWYNN OABDINEB, 

J. W. WHITING, 

Attorneys for Plaintiff. 

County of Montgomery, 

State of Maryland, ss: 

Jane B. Bradlev, being first duly sworn, on oath deposes and says 
that she has read the foregoing Petition by her subscribed, and 
knows the contents thereof; that the matters and things therein con¬ 
tained as of her own knowledge are true, and those stated upon in¬ 
formation and belief, she believes to be true. 

JANE B. BRADLEY. 
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Subscribed and sworn to before me this 26 day of April, 
1915. 

[seal. £ GEORGE M. HUNTER, 

Notary Public. 


Questions to be Answered by H. Bradley Davidson, and the Firm of 

Davidson & Davidson, Under Oath. 

Q. W hat commission did the firm, or any member thereof, receive 
from any person, or corporation, directly or indirectly, growing out 
of the exchange of properties known as 1832 Columbia Road, N. W., 
lor the apartment house known as the Fillmore Apartment house? 

Q* From what firm or individual was the commission or commis¬ 
sions received? 

Q. Who was the real owner of the apartment house known as the 
1 illmore at the time of the exchange of the said apartment house 
for the property, 1832 Columbia Road? 

Q. How long did, and for what length of time was the apartment 
owned by him? 

Q. W ho became the real owner or owners at the time of the ex¬ 
change and just after the exchange, and for how long a period was 
it held? 

Q, What interest did the firm of Davidson & Davidson or any 
member of the firm hold, directly or indirectly in the Columbia 
Road house by reason of the exchange of the said Columbia Road 
house for said Fillmore Apartment house? 

Q. A\ hat interest did the firm of Davidson & Davidson or any 
member of the said firm hold, directly or indirectly in the Colum¬ 
bia Road house by reason of the exchange of the said Columbia 
Road house for said Fillmore Apartment house at the time of the 
exchange of these properties? 

Q- Has the firm of Davidson & Davidson, or any member 

thereof, directly or indirectly ever held any interest in the 

i i T^ ore i ^P ar f men f house property, and when w r as such interest 
held? 


Questions to be Answered by Frank O’Neil. 

Q. What consideration was actually paid by you for the Fillmore 
Apartment house? 

Q. What consideration was actually paid by you for the Columbia 
Road property? 

Q. What actual interest did you have in the ownership of the 
Columbia Road house? 

Q. What actual ownership or interest did you have in the Fillmore 
apartment house? 

Q. What actual money was paid by or to you at the time of 
taking title to the Fillmore apartment house and to or by whom? 

Q. What actual money was paid by or to you at the time of tak¬ 
ing title to the Columbia Road property and to or by whom? 
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Q. What actual money was paid by or to you at the time you 
signed the deed to the Columbia Road properv, transferring it o\er. 

Q. For whom were you acting as a straw man in each of these 
transactions and what consideration was paid or agreed to be paid 
you for so acting, and by whom was it paid? 


18 Questions to be Answered by Ernest C. Hunter, Under Oath. 

Q. What actual consideration was paid you at the time you signed 
the $4000 trust notes on the Fillmore Apartment house property? 

Q. At whose request did you sign those notes? 

Q. What actual ownership or interest did you have in property 
known as the Fillmore apartment house at the time of signing the 
said notes, or at anv other time? 

Q. What consideration was paid you for signing said notes, and 

by whom and when was same paid? 

Q. For whom were you acting and for whom did you hold title 

to the Fillmore Apartment house property? 


Questions to be Answered by Clarence B. Hight, Under Oath. 

Q. How much money was paid by you or any other person lor 
you, for the $4000 deed of trust notes secured on Lot 7 in Square 
72, in the City of Washington, D. C., known as the Fillmore Apart¬ 
ment house? 

Q. To whom was it paid and when? 

Q. With whom did you deal with relation to any transaction or 
conversation before or at the time that the $4000 deed of trust was 
executed? 

Q. Who was the real owner of the Apartment house at that time? 


14 Answer of George O. Walson and Charles W. Clagett, 

Trustees. 

Filed May 7, 1915. . 


The joint and several answer of George O. Walson and Charles 
W. Clagett, Trustees, to the bill of complaint exhibited against them 
in the above entitled case respectfully shows as follows: 

1,2. These defendants admit the allegations of paragraph one and 

two of said bill of complaint to be true. 

3 4, 5, 6 and 7. These defendants have no knowledge of the; 
matters and things alleged in paragraphs three, four five, six and 
seven of said bill of complaint and therefore can neither admit or 

deny the same. . 

8" Answering paragraph eight of said bill of complaint, these de¬ 
fendants aver that they have no knowledge of any representations 
made by Davidson and Davidson in reference to said apartment house 
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and therefore can neither admit or deny the same. Further answer¬ 
ing said paragraph, these defendants aver that to the best of their 
knowledge, information and belief, the second trust referred to in said 

ill ot complaint, upon said apartment house was not a fake trust but 
was given to Clarence B Eight to secure the purchase money for 
the land upon which said apartment house was built. That these 
defendants were named in said deed of trust as trustees and never 
were advised or had any reason to believe that said deed of trust 

faith" 01 R1Ve " a " d accepted for valuable consideration and in good 

Further answering said paragraph, these defendants aver that 
they have no knowledge of the other allegations contained in 
lh said paragraph and therefore can neither admit or denv the 
same. J 

1) and 10. Answering said paragraphs nine and ten in said bill 
oi complaint, these defendants aver that they have no knowledge of 
the matters and things set out in said paragraphs and therefore 0 can 
neither admit or deny the same. 

And now having fuhy answered, the defendants pray that thev 
be hence dismissed with their reasonable costs. 

GEORGE 0. WALSON, 

BRUCE BAIRD. CHAS ' W ' CLAGETT - 

WALTER M. BASTIAN, 

A ttorneys for George C. Walson 
and Charles W. Clagett. 


District of Columbia, to icit: 

George 0. Walson being first duly sworn deposes and savs that he 
has read the foregoing answer by him subscribed and knows the con¬ 
tents thereof and the facts therein stated on his personal knowledge 
are true and those stated upon information and belief, he believes 
to be true. 

J. WEBSTER MANNING, 

Notary Public. 

Subscribed and sworn to before me this 6th day of May, 1915. 
[seal.] J. WEBSTER MANNING, 

Notary Public. 

lb Answer of Clarence B. Hight. 

Filed May 10, 1915. 

* * * * * * * 

The defendant Clarence B. Hight for answer to so much of the bill 
of complaint herein as he is advised it is material or necessary for 
him to make answer, respectfully shows to the Court and alleges as 
follows: 

1. Answering paragraphs one (1), two (2), three (3), four (4) 
five (5) and six (6), defendant says that he is now a citizen of Mont> 
2—3048a 
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comerv County, State of Maryland, but haying no knowledge as to 
the other allegations in said paragraphs made, he neither admits nor 

d6 0 ie Answering paragraph seven (7) defendant says that upon fail¬ 
ure to nav the second deed of trust notes in said paragraph referred 
to of Four Thousand Dollars ($4,000), held by him, he dircete e- 
fendants Walson and Clagett Trustees under said rust,, to a^ertise 
said anartment house for sale under second deed of trust, and tne 

same was accordingly offered for sale at public^ 
the 8th dav of April, 1912, and bid in by the sa d flight tor tne 
amount of said incumbrances thereon. As to the other ahogations of 
said paragraph, this defendant having no knowledge of the same, 

npithpr admits doi* denies tliem. ,1 , • j 

3 Answering paragraph eight (8) defendant denies hat stud 

second trust to secure deferred purchase money was in fact a fa 
lnl .t ” placed upon the property for the purpose ot deceiung the 
purchaser of said property, said Henry Bradley; as to the other al- 
P legations of said paragraph, defendant is not ad\ised and 

17 therefore neither admits nor denies the same. 

4 Answering paragraph nine (9), defendant says that lie 
has no knowledge of the allegations therein made and therefore 

ne 5 h Answ n ering n parOTh ten“ 10), defendant says that lie origi- 

's iPAsrrK Vai e r'o ?|tei 

wfrrenCnsenting Aat said Bates Warren should place a building 
loan of Thirtv Thousand Dollars, ($30,000) on said propeit> fo 
the purpose of erecting an apartment house, and give Ins delenda t 
■i second deed of trust in the sum ot Ten Thousand Dollars ($10 000) 
payable in eighteen (18) months, on said lot and the apartment 
house erected thereon, known as the Fillmore Apartment House; 
that defendant, when said second deed of trust notes came due. to-w it, 
nn or about the 20th day of September, 1910, was paid Six Thousand 
Dollars ($6,000) and consented to a renewal of the balance ot said 
second deed of trust for a further period of eighteen (18) months, 
that when said notes came due on the 20th day of March, 1912, the 
then owner of the property applied to deiendant to renew the same 
which defendant was willing to do, but defendant ascertained tha 
holder of die first deed of trust on the property was not willing to 
renew it except upon additional security being given for the pay¬ 
ment of said notes, and defendant thereafter deeded said property 
at. the direction of the holder of said first deed of trust notes. 

And having fully answered said bill, defendant prays that he 
may be dismissed hence, with his reasonable costs herein 

18 incurred. CLARENCE B. HIGHT. 


FRANK S. BRIGHT, 

Attorney for Defendant Clarence B. tlight. 
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District of Columbia, ss: 

Clarence B. Hight, being sworn, says that he has read the fore¬ 
going and annexed answer, by him subscribed, and knows the con- 
tents thereof; that the statements therein made are true to the best 
ot his knowledge, information and belief. 

CLARENCE B. HIGHT. 

Subscribed and sworn to before me this 10th day of May, 1915. 

| SEAL. I ISAAC S. PENNYBACKER, 

Notary Public, D. C. 
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Answer of II. Bradley Davidson and Davidson & Davidson. 


Filed May 21, 1915. 


Answer of the defendants H. Bradley Davidson, and H. Bradley 

Davidson and John C. Davidson, Copartners trading as Davidson 

, Davidson, respectfully shows unto this Honorable Court as fob 
lows : 

., They admit the allegations of paragraphs one and two of 
the ongma 1 bill in so far as they relate to these defendants. 

6. 1 hey admit the allegations of the 3rd paragraph of said bill 
except as to the value of said Columbia Road property, as to which 
they say the said Henry Bradley had endeavored to sell said prop¬ 
erty for less than $12000.00 without success, hence they deny that 
said property was of the value of $12000.00 at the time mentioned, 
and call for strict proof thereof should the value of said propertv be 
material to the issues in this case. 

4. They admit the allegations of the fourth paragraph of said 
bill except that they deny absolutely, the averments, that said Henry 
Bradley had no knowledge of real estate values, in the District, and 
that he relied absolutely and exclusively upon the declaration, state¬ 
ments and representations made to him by these defendants in 
respect to said exchange and in respect to all of his investments in 
real estate securities, on the contrary these defendants aver the truth 
to be that while they generally acted as the real estate agents for the 
said Henry Bradley, that he the said Henry Bradley, for 
20 many years prior to the transaction complained of in the 
bill of complaint, as the result of many years experience in 
buying and selling real estate in the District, and making loans 
thereon, had become entirely familiar with real estate values that 
as one of the trustees of the estate of Mary and Henry Bradley 
from about 18/6 to 1890, he sold properties aggregating in value 
probably more than $200,000.00; that few private citizens have had 
more actual experience, and that in all such matters he relied and 
acted upon his own judgment, knowledge, information and ex¬ 
perience, and in fact was very active and thorough in his investi¬ 
gation and consideration of all transactions to which he became a 
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party, and only acted when his individual judgment approved, just 
as he'did in the matter of the exchange hereinafter referred to. 

5. Thev deny the allegations of the fifth parasiraph of said 
bill and aver the truth to be that the said Henry Bradley, had some¬ 
time prior to November. 1910, requested them to find a purchaser 
for the Columbia Road property, that the said Henry Bradley was 
very anxious to dispose of said property, and they made special ef- 
forts to secure a purchaser for him without success, that thereat ter 
they were offered through the real estate firm of Simpson and Sul¬ 
livan an exchange of the Fillmore Apartment House, subject to 
encumbrances of $35000.00 for the Columbia Road property, that 
thev communicated this offer to the said Henry Bradley by letter 
and bv personal interview, (that for the contents of the letters from 
these defendants to the said Henry Bradley pending the negotia¬ 
tions touching said exchange, if material, they refer to the original 
letters, and call upon the plaintiff to produce them,) that the said 
Henry Bradlev as the result of said offer to change made a 
21 full and complete personal examination and investigation 
of the value, income, expenses and all matters which might 
in any wav guide or influence him in deciding .whether or not he 
would accept said offer, that he visited said Apartment House in 
person for this purpose, and as the result of his inquiries, investi¬ 
gation and his own knowledge of values, finally authorized, and 
directed these defendants to consummate the exchange of properties 
on the terms on wdiich said exchange w r as thereafter actually made, 
that these defendants, had no information of any kind whatever, 
in connection w’ith said transaction that w T as not communicated to 
said Bradlev, that thev explained to him that his share of the com¬ 
mission on said exchange w T ould be $180. and that the balance 
$400 would be paid hv the owmers of the Apartment House, that 
when asked by the said Henrv Bradley as to whether said loan or 
loans could he renewed in whole or in part they admit they advised 
him that they thought that he would have no difficulty in arrang¬ 
ing the matter, or something to that effect, that the said Henry 
Bradley fully understood that there w T as no obligation on the part 
of the holders of said trusts, or on the part of these defendants to 
the effect that said trusts should he renewed, and that it w’as a matter 
to be dealt w r ith upon the maturity of said trusts, and these defend¬ 
ants have no doubt that had the said Henry Bradley lived he would 
have had no difficulty in making satisfactory arrangements with 
respect to said trusts, and these defendants deny and say that it is 
fabe and untrue that said Henrv Bradley had no knowledge of the 
value of said Apartment House, that he relied on the statements 
and representations of these defendants, but even had he 
22 done so it would not constitute any ground for complaint 
or criticism, since the defendants were not only at liberty, 
but it w’as perfectly proper for them to give the said Henry Bradley 
in good faith the benefit of any judgment, opinions, or information 

they may have had in the matter. 

6. They admit the allegations of the 6th paragraph, except that 
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in e th e d Xintiff ri8ht l ° maintain this suit passed to or became ves ‘ed 

,, 7 ; Answering the 7th paragraph of said bill these defendants say 
that they are advised that the averments thereof are immaterial 
they admit that the plaintiff requested them to arrange for the re¬ 
new,! o said trusts, but they deny that they were ever under any 
legal or moral obligation to said Henry Bradley to secure such re¬ 
newal much less to the plaintiff, that notwithstanding this they in- 
quired on what terms said trusts might be renewed, and ascertained 
that both trusts might he renewed provided a curtail of $5000 should 

rr 1 , 0 " “ le . trust which was a verv reasonable proposition; 
that had the said Henry Bradley lived he would not have expected 
to renew said trusts without having to pay at least this amount on 
account thereof; they have no personal knowledge of other efforts 
made by the plaintiff to renew said trusts, they admit upon infor¬ 
mation that said property was sold for default under the second trust 
and bought in for amount of the second trust, but aver that they are 

m no way responsible for the inability of the plaintiff to protect her 
rights as alleged. 

8. They deny that the value of said Apartment House was not in 
excess of the amount of the trusts thereon, and if material call for 
9Q strict proof thereof, that they deny that they induced the 

M said Henry Bradley to make said exchange, that they did no 

more \£ ive him their opinion on the subject, that the 
said Henry Bradley as hereinbefore fully stated relied on his own 
^ matter after careful investigation and consideration * 
the averment that the second trust was a false trust and placed on 
said property for the purpose of deceiving said Henrv Bradlev and 
that these defendants had knowledge thereof is absohitelv false and 
without any color of truth, that these defendants had no knowledge 
whatever as to said second trust other than that said property was 
° rpu ™ cni Sll hject to the two trusts mentioned: 

They deny absolutely that there was any fraud on the part of 
these defendants or that, they in any wav deceived the said Bradlev 
on the contrary they aver that he was fully advised as to said ex¬ 
change and every essential detail thereof, that it is not only the cus¬ 
tom in this District in cases of exchange of properties to divide the 
commission between the two brokers, with which custom said Bradlev 
was familiar, but in this particular case said Bradley was informed 
just what the arrangement for commission to these defendants was 
namely, that he Bradley would pay $180 and that the owner of said 
Apartment house would pay $400; that these defendants in no way 
represented the owner of said Apartment house, that they did not 
even know the owner, that all their negotiations were with the said 
nrm of bimpson and Sullivan, who represented the owner of said 
Apartment House; that the averments that these defendants had 
any secret or other interest in said exchange other than their share 
of the commission as above stated is absolutely false and 
24 untrue; the allegation that these defendants received an in- 
terest in the Columbia road property is absolutely false and 
without any color of truth, that they acquired no interest, benefit 
profit or advantage of any kind whatever in said Columbia road 
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property, and did not in any other way derive any benefit or ad¬ 
vantage from said exchange other than the commission for their 
services as above stated, that each and every charge ot fraud con¬ 
tained in said bill of complaint is absolutely false. 

9. They deny that the net income from said Apartment aicl not 
exceed the sum of $320.00, during the period mentioned in the 
ninth paragraph of said bill; they are advised that the net income 
from said property after the same had been acquired by said llenn 
Bradley is irrelevant and immaterial, that the income from said 
Apartment House was greatly reduced during the summer follow¬ 
ing its transfer to said Henry Bradley by reason ot a number ot 
vancancies of the Apartments occurring during the summer months, 
for which these defendants were in no way responsible. 

10. Thev are advised that no answer is required to the averments 
of the tenth paragraph of said bill. Answering the questions a - 
tached to the bill of complaint, these defendants say: 

4 to 1st Q. Thev received by way of compensation or commis- 
sion on said exchange, with the full knowledge and consent of 
Henrv Bradlev, $180.00 from said Henry Bradley, and $400 trom 
the real estate firm of Simpson and Sullivan, who represented the 
owner of said Apartment House. 

A. to 2nd Q. $180. was charged to Henry Bradley, and $400 from 
Simpson and Sullivan. 

25 A. to 3rd Q. They had no knowledge as to who was the 

real owner of the Apartment house. , . 

A. to 4th Q. They had no knowledge on this subject, all their 
dealings were had with Simpson and Sullivan, who represented the 

owner. 

A. to 5th Q- They had no knowledge that the real owner, was 

other than the record' owner. . , » 

A to 6th Q. Thev had no interest whatever in the Apart¬ 
ment house, at the time of, or prior to the exchange, and they ac- 
auired no interest whatever in the Columbia road property b> rea¬ 
son of the exchange or otherwise, and have not now, and never had 
any interest whatever in said Columbia road property, nor in the 

And further answering the bill of complaint, they say that t e 
said exchange, was made with the full knowledge, consent and ap- 
proval of the said Henry Bradley and that the pkintiff, if she ever 
had anv cause of action against these defendants is guilty of lac he 
to such an extent as to deprive her of any equitable relief, that the 
plaintiff’s alleged cause of action did not occur within the three 
vears prior to the filing of this suit, that the plaintiff has a complete 
and adequate remedy at law, that the plaintiff is not entitled to 

maintain this suit in her own name. , 

These defendants having fully answered pray to be hence di.- 

missed with their costs in their behalf sustained. ^ 

DAVIDSON & DAVIDSON. 

D. S. MACKALL, „ 

Attorney for the Defendants H. Bradley Davidson & 

J Davidson & Davidson. 
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26 District of Columbia: 

(Subscribed and sworn to before me this 19th day of May, A. D. 
1915, by H. Bradley Davidson. 

Lseal.J L. E. SCHKE1NEK, 

Notary Public, D. (J. 


Separate Answer of Ernest C. Hunter. 

Filed June 10, 1915. 

******* 

This defendant for answer to so much and such parts of the bill 
in the above entitled cause as he is advised it is necessary and 
material for him to answer, answering says: 

1. As this defendant, as stated in the tenth paragraph of the biil 
in this cause, is made a party therein for discovery only, and re- 
ferring to such parts of the bill as come within his personal knowl¬ 
edge, and answering the interrogatories attached to said bill, this 
delendant says that prior to the month of March, 1909, the de¬ 
fendant Clarence B. flight was the owner of lot 7 in square 72, 
in the City ot \\ ashington, District ot Columbia, which was unim¬ 
proved, and the said Clarence B. Might and liis wife by deed dated 
March 15, 1909, and duly recorded on March 19, 1909, in Liber 
3211, at lolio 328, ot the Land Kecords of the District of Columbia, 
conveyed the fee title in said lot to this defendant, who took title 
thereto for the benefit of Bates Warren or the City of Washington, 

District of Columbia, and that by a deed of trust dated the 
27 said 19th day of March, 1909, and duly recorded among the 
said Land Kecords on March 20, 1909, in Liber 3203, at folio 
497, et seq., this defendant conveyed said lot to the defendants 
George O. Watson and Charles W. Clagett, as trustees, in trust to 
secure the said Clarence B. Hight in the sum of $10,000.. represented 
by two notes made and executed by this defendant, and dated the 
said 19th day of March, 1909, and payable 18 months after date, 
the said $10,000. representing, as this defendant was advised and 
believes, and therefore avers, the purchase price agreed to be paid 

by the said Bates Warren to the said Clarence B. Hight for the said 
lot. 

2. This defendant further says that the day preceding the record 
of the purchase money trust, as set out in the last paragraph, he 
executed and there was recorded a deed of trust to secure a build¬ 
ing loan of $30,000., as set out in the bill in this cause. This 
defendant has no knowledge of nor does he believe there was a 
second deed of trust for $5,000., as set out in the fifth paragraph 
of the bill, the said second trust being for $10,000. represented by 
two notes for the purchase price of the said lot as heretofore stated. 

3. Further answering the said bill this defendant says that on 
March 31, 1909, this defendant, together with his wife, executed a 
deed in fee conveying the title of the aforesaid -lot to the said Bates 
Warren, and delivered the said deed to the latter, but the same was 
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not recorded, however, until the 19th day of January, 1910, ''hen 
the said deed was placed on record among the Land Records ot the 
District of Columbia, in Liber 3304, at folio 118 et. seq„ since 
which time this defendant has had no title, interest or con- 
28 cern in said lot, and as the title thereto passed out of his 
possession prior to the conveyance set out in the bill in this 
cause for which relief is prayed, this defendant prays to be hence dis¬ 
missed with his just costs to which he has been most wrongfully 

subjected. TruNrirsT n in'YTl'll 


District of Columbia, ss: 

Ernest C. Hunter being first duly sworn on oath says he has read 
the foreuoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein stated as of Ins per¬ 
sonal knowledge are true, and those things stated upon information 

and belief he believes to be true. ER ^[ EST C . HUNTER. 

Subscribed and sworn to before me this 7th day June, A. D., 

1915 Vseal 1 WM. L. BROWNING, 

L J Notary Public, D. C. 


Answers to the Questions Propounded to this Defendant, and At¬ 
tached to the Bill in the Above Cause. 

Q What actual consideration was paid to you at the time you 
signed the $4,000. trust notes on the Fillmore apartment house 
property? A. At no time did I sign $4,000, trust notes on 
29 the Fillmore apartment house property. The only notes 
signed were those set out in my sworn answer. 

Q. At whose request did you sign those notes? ^ A. The notes 
I did sign were signed at the request of Mr. Bates Warren. 

Q. What actual ownership or interest did you have in the prop¬ 
erty known as The Fillmore Apartment house at the time of signing 
the said notes, or at any other time? A. None except as representing 
the ownership and interest of Mr. Bates Warren. 

Q. What consideration was paid you for signing said notes, and 
bv whom, and when was the same paid? A. The consideration for 
signing the said notes was the conveyance to me of the aforesaid 
lot 7, in square 72, and was paid by the said Clarence B. Hight 
when he conveyed a fee simple title of said lot to me. 

Q. For whom were you acting and for whom did you hold title 
to The Fillmore Apartment house property? A. Mr. Bates Warren. 

ERNEST C. HUNTER. 


District of Columbia, ss: 

Ernest C. Hunter being first duly sworn on oath says that he has 
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read the foregoing answers made by him to the interrogatories pro¬ 
pounded in the plaintiff s bill, and that the said answers are true. 

ERNEST C. HUNTER. 


30 Subscribed and sworn to before me this 7th day of June. 
A. D., 1915. 

[seal.] WM. L. BROWNING, 

Notary Public, D. C. 


Order Pro Confesso. 

Filed September 16, 1915. 

******* 

It appearing that Frank O’Neil, one of the defendants in the 
above-entitled cause, has been duly served with process to appear 
and answer the bill of complaint therein filed, but has failed to cause 
his appearance to be entered in said cause within the time limited 
therefor, it is by the court this 16th day of September, 1915, ordered 
that said bill of complaint be, and the same is hereby taken pro con¬ 
fesso as against the said defendant O’Neil. 

WALTER I. McCOY, Justice . 

Decree Pro Confesso. 

Filed October 14, 1915. 

* ****** 

It is by the Court this 14th day of October, 1915, adjudged, or¬ 
dered, and decreed that the order pro confesso heretofore passed in 
the above-entitled cause against the defendant Frank O’Neil be, 
and the same is hereby, made final and absolute as against 
31 the said Frank O’Neil. 

WALTER I. McCOY, Justice. 


Decree Dismissing Bill. 

Filed March 24, 1916. 

* * * * * * * 

This cause came on to be heard at this term, and the defendants 
H. Bradley Davidson and John C. Davidson, trading as Davidson 
and Davidson, and H. Bradley Davidson, having at the close of 
plaintiff’s testimony moved for a dismissal of the bill of complaint 
as to them; and thereupon, upon consideration thereof, it is, this 
24" day of March, A. D. 1916. 

Adjudged, Ordered and Decreed, that the said motion be, and the 
same hereby is, granted and the said bill of complaint is hereby 
dismissed as to said defendants with costs, for which the said de¬ 
fendants shall have execution as at law. 

3—3048a 
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From the foregoing decree the plaintiff, by her attorney, in open 
court, prays an appeal to the Court of Appeals of the District of 
Columbia,* which is hereby allowed, and the bonds for costs on 

appeal is hereby fixed at $100. \y ALTE R I. McCOY, Justice. 


32 


Memoranda. 


April 14, 1916.—Appeal bond for Plaintiff for $100 approved and 
filed 

Anril 25 1916.—Time for submitting Statement of Evidence ex¬ 
tended to, ’and including, July 15 1916 and the time for filing 
transcript of record extended to, and including, August lo, 1916. 

Julv 14 1916.—Time for settling and filing Statement ot Evi- 
dence extended to September 15, 1918, and for filing transcript of 

record to October 1, 1916. . „ ., 

September 15, 1916—Time to submit Statement of Evidence ex- 

tended to, and including, September 20, 1916, and to file transcript 

of record to, and including, November 15, 1916. 

September 19, 1916.—Statement of Evidence signed by McCoy, 
Justice. 
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Assignment of Errors. 
Filed October 25, 1916. 


1. The court committed error in dismissing plaintiff’s bill. 

II The court committed error in holding that expert witnesses 
called bv the plaintiff could not be compelled to testify under the 
circumstances as shown by the record contained in the statement of 

evidence in this case. . . .. f 

III. The court committed error in determining as a question of 

law that there was no fraud in the transaction. 

IV. The court committed error in holding as a matter of law 
that bv showing that O Neill was a straw man, and that plaintiffs 
testator’s agent received a double commission, did not constitute a 
prima facie case entitling plaintiff to a decision. 

V The court committed error in holding that the plaintiff should 
have shown some ownership in the Fillmore Apartment House in 
the defendants Davidson & Davidson, other than that shown by the 

testimony in the case. . 

VI. The court committed error in holding that the question of 

an accounting as to rents and income was a matter which had to 
be determined by an action at law rather than in this action in 

eqUlty ' J. W. WHITING, 

W. GWYNN GARDINER, 

Attorneys for Plaintiff. 
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* 


Designation of Transcript of Record. 

Filed October 25, 1916. 

♦ * * * * * 


The Clerk will please prepare the following as the Transcript of 
Record on appeal in the above entitled cause. 

1. Original Bill, with interrogatories attached thereto. 

2. Answers. 

3. Order pro confesso against defendant, O'Neill. 

4. Order making said pro confesso final. 

5. Decree dismissing bill. 

6. Memo noting appeal therefrom in open court and fixing cost 
bond on appeal. 

7. Memo of filing bond and approval of same. 

8. Orders extending time within which to settle statement of evi¬ 
dence and file transcript of record. 

9. Memo of settling statement of evidence in duplicate. 

10. Statement of evidence. 

11. Assignment of errors. 

12. This designation. 

W. GWYNN GARDINER, 

J. W. WHITING, 

Attorneys for Plaintiff. 


Service of the above Designation of Record accepted this 25 dav 
of October, 1916. 

D. S. MACKALL, 

J. BARRETT CARTER, 
Attorneys for Defendants, Davidson & Davidson. 

35 Memorandum. 


November 11, 1916.—Order extending time for filing transcript 
of record to January 2. 1917,—filed. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbm hereby certify the foregoing pages numbered from 
„ t0 j ’ both inclusive, to be a true and correct transcript of the 
ff acc ® rdl . n ,? . t0 Erections of counsel herein filed, copy of which 
T#n<f R R lrt m f ‘^transcript, in cause No. 33391 in Equity, wherein 
2“?®; Brad] ey IS Plaintiff and H. Bradlev Davidson et al„ are De- 

Court 8 ’ 88 the Same remalns upon the files and of record in said 
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In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of December, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


37 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 33,391. 

Jane B. Bradley, Plaintiff, 
vs. 

H. Bradley Davidson and John C. Davidson, Partners, Trading 
as Davidson & Davidson et ah, Defendants. 

Messrs. D. S. Mackall and J. Barrett Carter, Attorneys for Defend- 
ants: 

Take notice that on Thursday the 14th day of September 1916 
at the hour of 10 o’clock A. M., or as soon thereafter as counsel 
can be heard, we shall submit to the court to be settled the proposed 
Statement of Evidence in the above-entitled cause, a copy of which 

Statement of Evidence is hereto annexed. 

W. G. GARDINER, 

JULIAN W. WHITING, 

Attorneys for Plaintiff. 

Sendees of the aforegoing notice and the Statement of Evidence 
mentioned therein, acknowledged and accepted, and a copy of said 
Statement of Evidence received this 31st day of August 1916. 

J. BARRETT CARTER, 

D. S. MACKALL, 

Attorneys for Defendants. 


38 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 


Equity. No. 33391. 

Jane B. Bradley, Plaintiff, 
vs. 

H. Bradley Davidson and John C. Davidson, Partners, Trading 
as Davidson and Davidson et al., Defendants. 

Statement of Evidence. 


The following is an abstract of evidence offered at the trial of the 
above-entitled cause on behalf of the plaintiff and on behalf of the 
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defendant, when the same was reached for hearing in open court 
on the 7th, 8th, and 9th of March, 1916. 

1 he plaintiff offered in evidence a duly authenticated certified 
copy of the will of Henry Bradley, deceased, bearing date Septem¬ 
ber 14, 1904, and a codicil thereto bearing date September 15, 1910. 
The will and the codicil were received in evidence over the’ objec¬ 
tion of the defendants that the same were irrelevant and imma- 
terial. The material provisions of said will are as follows- (Plain¬ 
tiff s Exhibit No. 1) 

Item 1 I give, devise and bequeath all of my estate of every 
nature whatsoever and wheresoever situate unto Jane B. Cromwell 
absolutely and in fee simple, conditional, however, upon a mar¬ 
riage being consummated between me and the said Jane B. Crom¬ 
well, in which event this will, so far as it relates to the provisions 
herein made in favor of the said Jane B. Cromwell, (the same hav¬ 
ing been made as additional consideration for her agreeing to be¬ 
come and becoming my wife) shall be irrevocable. This devise and 
bequest to be in no way affected bv any condition or provision I 
rnav liave heretofore made or may hereafter make in her favor 

.. J the codieil to said wil1 ar B as follows: Plain- 

tin s Exhibit No. 1) 

on r of Montgomery County, in the State 

ol Maryland, being of sound and disposing mind, memory 
r . and understanding, Do make, publish and declare this as 
f,' 0 be la \‘ Wlll 1 and testament, by way of codicil and con- 

°[ a wd and t^tament. by me heretofore made on the 

b tb %!’, September, 1904. Having in contemplation of mar- 

thtomi'^ Tm 8 - C 1 r oA We11 made a certain deed bearing date on 
t | 904°r er aV °!i ^ Ia y’ 190 4- acknowledged on the 18th day of August 

vi b'lf , 4 to t 5V ald Jane B ‘ Cromwell before mv marriage 
with her and recorded amongst the Land Records for said Mont- 

gomery County on the 14th day of March, 1905, and amongst 

lanunn 1900° b S An Distriat Columbia on the 15th day of 

January 1906, by which in satisfaction of dower in mv estate 1 

conveyed to said Jane R., Cromwell a certain lot of ground in Rock- 
le m said County of Montgomery, and agreed "to assign to her 
the sum of thirty thousand dollars ($30,000.00) in money or se- 
payment of w-hich was to be a first lien upon mv es¬ 
tate, and further agreed that said deed should in no way onerate 

, addltlonaI provisions in her favor. And haviiio- 0 n the 

the conditions of the provision made for her prior thereto And 
Septemb”o4 sub^uendy to £° mWell ,. on sa ‘ d 14 * day of 

"■wtonw ft 
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thirty thousand dollars ($30,000.00) named in said deed of settle¬ 
ment, as appears by the paper writing by me signed at the time of 
making the said gift; And being desirous of carrying out my wishes 
as expressed in the hereinbefore referred to will and deed and paper. 
Now I hereby ratify, confirm and republish my said last will and 
testament dated the 14th day of September 1904, and revoke an} 
and all wills or codicils by me made since said 14th day of Septem¬ 
ber 1904- and I hereby ratify and confirm said deed of the 20th 
day of May 1904 and said gift of the 21st day of September 1906, 
in all respects; and I hereby give, devise and bequeath unto my 
dear wife, Jane B. Bradley, in fee simple and absolutely, all ni} 
estate of every kind whatsoever and wheresoever situate of which 
I am now seized and possessed and of which I may die seized and 
possessed; And I appoint my said wife to be the sole executrix of 
this my will and testament, and direct that no bond be required of 
her as such executrix. 

It is also shown by the proofs attached to said will that the said 
will and the codicil were filed with the Register of wills for Mont¬ 
gomery County. State of Maryland, on the 7th day of February, 
1911, by Jane B. Bradley, who is plaintiff in this case, as the last 
will and testament of Henry Bradley, deceased, and that said 
40 will and codicil were thereafter, in said Montgomery County, 
Maryland, on the 7th day of February, 1911, duly admitted 
to probate and record as the last will and testament of the said Henry 
Bradlev, deceased, and letters testamentary" were on said date granted 
to said Jane B. Bradley as the sole executrix thereunder. Said 
will has never been admitted to probate or record, or filed, in the 
District of Columbia. 

The plaintiff then offered in evidence a certified copy of deed 
dated December 8, 1910, signed bv Henry Bradley and Jane B. 
Bradley (the plaintiff) and acknowledged bv the said Henrv Brad- 
lev and Jane B. Bradley before David H. Warfield in the State of 
Marvland. December 8, 1910. and recorded on December 9, 1910, 
at 2.51 o’clock. P. M. conveving the Columbia House, to-wit, 1832 
Columbia Poad, to Frank O’Neil, and said deed was admitted in 
evidence. Thereunon, the plaintiff offered in evidence a deed from 
Frank O’Neil to Henry Bradley dated December 9, 1910, and re¬ 
corded on the same date at 2.50 o’clock, P. M.. this deed conveying 
the Fillmore Apartment House from Frank O’Neil to Henry Brad¬ 
ley, 

Thereupon the plaintiff offered the testimonv of William D. 
Sullivan, wdio after being sworn, testified as follows: that he had 
heen served wnth a subpoena duces tecum to produce all contracts 
and papers relative to the exchange of the Fillmore Apartment 
House for the propertv 1832 Columbia Road; that he was unable to 
produce all of them since the firm of wdiich he was a member had 
dissolved since said exchange, and that he was unable to find the 
checks. Witness produced the contract of sale of the Fillmore 
Apartment House'and the Columbia Road House, and a statement 
rendered to Davidson & Davidson of the return ; also the rents of 
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the apartment Said contract was admitted in evidence and is as 
follows: (Plaintiffs Exhibit No. 4.) 

This Agreement made and entered into this Second day of De- 
cember, 1910, by and between Davidson & Davidson At- 
torneys of the District of Columbia parties of the first part 

and 1 rank 0 Neil party of the second part also of the Dis¬ 
trict of Columbia. 

Witnesseth that the said.parties to this agreement have mutuallv 
a ^, ee ”. to their respective properties lying in the County 

and District of Columbia as hereinafter more fully described upon 
the following terms to-wit: 

The party of the first part hereby agrees to sell unto the party of 
the second part, his heirs or assigns, and deliver the same within 
Fifteen (1 o) days from this date lot Twenty-eight (28) in Square 
Twenty-five hundred and fifty-one (2551) being premises No. 1832 
Columbia Road, free and clear of all encumbrances of whatsoever 
character ; in payment for which property the party of the second 
part hereby agrees to deliver to the party of the first part, his heirs 
of assigns, lot numbered Seven (7) in Square Seventy-two (72) im¬ 
proved by premises No. 1127 New Hampshire Avenue, also known 
as the Fillmore Apartment House,” subject, however, to encum¬ 
brances in the full sum of Thirty-four thousand Dollars ($34 000) 
6% interest due March 19, 1912. ’ ' 

AH rents, taxes of whatsoever character, interest, insurance and 
the usual adjustments are to be made before the final closing of 
this contract, which is to be within Fifteen (15) days from this date 
Each party hereto to furnish at his or their own cost deed, certificate 
ol title and taxes for the property which they are to take It is 
mutually agreed and understood that title to both properties are to 
be good record fee titles or this contract to be null and void. 

In consideration of the above contracts, the party of the second 
part has paid to the said party of the first part before the signing 
and sealing of these presents One Dollar lawful monev of the United 
fetates, receipt of which is hereby acknowledged. 

DAVIDSON & DAVIDSON, 
FRANK O’NEIL. 

Witness then produced in further response to the subpoena duces 
tecum a statement of the Simpson-Sullivan Company of the proceeds 

and of the trade, said statement being as follows: " (Plaintiff’s Ex¬ 
hibit No. 5). 





24 


JAKE B. BRADLEY VS. H. BRADLEY DAVIDSON ET AL. 
Bill-head of Simpson-Sullivan Co., Incorporated. 

Washington, D. C., Dec. 9, 1910. 


In account with Davidson & Davidson, Att ys. 

Ex Lot 28 Blk. 7 W. H. for Lot 7 Sq. 72. 

Lot 28 clear for lot 7 subject to $34,000. 

By int. on $34,000 6% Sept. 19, 1910 to date. $?o9.00 

Bv taxes lot 7 Sq. 72 June 30, 1910 $447.71 year. 19/.73 

Bv rents, per statement. Im/nn 

To fire Ins. $35000 3 yrs to 6-3-1912 Prem.. . . $6430.04 
To taxes lot 28 June 31, 1910 to date $89.52 

QQ kA 

To' balance . 14(36 • 25 _ 

$1536.23 $1536.23 


42 Witness says that the $400.00 referred to in the statement 

was commission paid to Davidson & Davidson by witness’ 
firm in the sale of the properties in question. Witness says that he 
was unable to find the checks. The subpcena duces tecum in this 
case was served on him at quarter to one to appear in court at halt 
past one and he could not put his hands on the checks passed be¬ 
tween his firm and Davidson & Davidson and other persons. Wit¬ 
ness was then asked by plaintiff’s counsel to make a further search 
and to produce in court all of the checks and papers that passed be¬ 
tween witness’ firm and Davidson & Davidson or anybody else m 
connection with this exchange and in connection with the $6000 
trust which was obtained on the Columbia Road house at the time. 

On cross examination, witness says that the item of $400 shown on 
the statement produced as commission was amount that was paid to 
Davidson & Davidson; that he does not know how it was arrived at; 
that witness has been in real estate business in \\ ashington for 
eighteen years. Witness says that his firm represented the owner 
of the apartment, Mr. O’Neil. 

Q. Can you tell us what if any custom exists with reference to 
the division of commissions between real estate brokers in the mat¬ 
ter of exchange of properties that may be made? 

The question was objected to by counsel for plaintiff and ob¬ 
jection sustained. 

Frank O’Neil was then called by plaintiff and after being duly 
sworn testified that he is an attorney and is also engaged in the real 
estate business, located in the City of Washington, District of Colum¬ 
bia- that in December, 1910, when the transaction in question was 
made, he was either with J. D. Sullivan or with Mr. J. McKenney 
Berry of Georgetown. He may have been there or he may 
have been “down to the Department of Agriculture.” 


43 
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(By Mr. Gardiner:) 

Q.. Mr. O’Neil, did you ever actually own the Fillmore Apartment 
House? A. No, sir. r 

Q. Did you ever have any interest in it? 

By Mr. Mackall: Of course, we object to the question on the 
ground that the deed in evidence here, of record, shows that he did 
own it. Now he is trying to vary his own testimony, as the deed in 
evidence shows that Mr. O’Neil was the owner of that property. He 
offered that in evidence. 1 J 

By Mr. Gardiner: I offer to show the title, that is all 

I he Court: I will overrule the objection and note an exception 

the pending question was read and answered as follows: 

A. No, sir. 

Mr. Mackall: If your Honor please, it seems to me the objection 
to that is this, unless they propose to follow it up and prove that we 
ia '® an in terest in it, it is immaterial and irrelevant. 

The Court: Yes. If you have no interest in it, then this testimony 
will be treated as though it was not taken. In other words, there 
is no objection to dealing through dummy owners. 

U'itiiess further testified that he did not know whether he signed 

a deed of trust note on the Columbia Road house or not, but he knows 

that lie got no money out of the transaction if he did sign such a 
note. 

On cross examination witness says that he never met II. Bradlev 
Davidson and never saw him until he came into court when Mr. 
oulhvan pointed him out; does not know his brother John C David¬ 
son and would not know him if he saw him; had no communication 
with them in regard to this matter in any shape or form; does not 

know whether the Davidson brothers knew that he had no interest 
in this property or not. 

Thereupon, George Y. Worthington was called by the plaintiff 
and after being duly sworn, testified as follows: that there is a body 
m the District of Columbia organized for the purpose of making dis¬ 
interested appraisals of property called the Real Estate Brokers As¬ 
sociation and witness is the President of that Association; that he 
made an appraisement of the Fillmore Apartment House- was a 
member of the appraisal committee of that organization • that 
44 the appraisal was made as an individual; that he had no 
record at whose request it was made; that he put his appraise- 
ment in writing and signed it. Witness was then shown a paper 
and was asked whether or not that was the appraisement of that As¬ 
sociation and he stated it was. Witness stated that he could tell 

u j • j a PP ralsem i ent was without looking at the paper but that 
he did not c?re to do so as it was a part of the Association’s private 
affairs; admitted he was paid the regular fee for making the at>- 
pmsement but would not give the appraisement unless the court 
instructed him so to do. Thereupon, the court stated that Mr. 

4—3048a 
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Worthington might say what in his opinion the property was worth 
and the following occurred: 

Q. What is the property worth in your opinion. A. 1 am an¬ 
swering as an individual. 

Mr. Mackall: We have one objection to that, and that is this: vye 
object to the value of this property at this time unless—that was in 
1910, I think, some six years ago, this transaction occurred. 

Mr Gardiner: We will follow that up, of course. 

Mr! Mackall: Unless it is shown that there has been no change in 

value since that. ___ ... . i 

The Court: That may be shown later. We will take this tor 

what it is worth. . . . • „ 

—. You may testify, Mr. Worthington, what in your opinion 

this particular apartment is worth. 

The witness: At this time? 

Mr. Gardiner: When you appraised it. 

The Court: When vou made the appraisement. 

A In mv individual opinion the property should be quoted some¬ 
where from $35,000 to $38,000. At some place between those points 
the buyer and seller would get together. 

Mr Gardiner: You signed this Real Estate Brokers Association'- 
appraisement, did you not? What is your signature (exhibiting 

paper to witness) ? 

A. Yes, sir, that is my signature. onn? 

Q. And may I ask if your appraisement in that was not $db,UUU. 

Mr Mackall: Now, I object to that, if your Honor please. The 
Court has ruled on that, and it is attempting to get that paper in 

111 Ik 1 Gardiner: Not at all. I want to ask him now if that was his 
appraisement, as stated in this statement, and have him explain the 
difference. I have a perfect right to do it. 

Mr Mackall: He is cross examining his own witness. 

The Court: Mr. Worthington said *at the purch^er and seller 
ought to get together somewhere between $35,00° and $38,000 
anybody undertakes to show that he appraised it at $36,000, w hy he 

did it, and so forth, and so on-■ ... 

Mr. Gardiner (interrupting): I wanted him to explain that so 
the Court would get the benefit of the whole situation. 

45 The Court: That is not in issue. There is nothing to 

Mr. Gardiner: Then I want to get that so I will have my record 
straight. An exception is necessary on that point. 

Mr. Gardiner: 

Q. I will ask you to look at this paper which I hand you, which 
has been marked for identification Plaintiff s Exhibit 7, which pur¬ 
ports to be a certificate of appraisement, dated February 23 1916, 
Real Estate Brokers Association of Washington, D. C., and signed y 
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theRe al Estate Brokers Association of Washington, D. C„ George 
Y. Worthington, President, and I will ask you if that is'not your 
there ’ and lf the appraisement you made there was not 

$od,UUU f 

Mr. Mackall: If the Court please, that is just reading into the record 

that paper. I ask that that be stricken out—Mr. Gardiner’s question. 

It is an effort to put into the record just exactly what the Court has 
ruled out. 

Mr. Gardiner: 1 have a perfect right to ask that question in that 
form, 1 believe, your Honor. 

The Court. I think not, Mr. Gardiner. 1 do not know just what 
is coming, hut it appears that the witness has done something for 
the benefit of somebody; he has furnished an appraisal made by 
this Association. That fact is entirely immaterial and irrelevant here 
unless you are going to connect it up in some way with somebody 
that has acted on it in this matter, also connecting the defendants 
with that action in some way. 

Mr. Gardiner: No, I am not doing that at all, and I am not at¬ 
tacking this witness in any way. My idea is that this shows $36,000. 
and I want to ask him how he arrived at this. This is signed by a 

number of gentlemen. The mere statement as it stands now would 
not be, however, an item- 

The Court (Interposing): Then you want to show that this wit¬ 
ness conferred with a number of people and did it? 

Mr. Gardiner: No; with a number of members of the Association 
the Court: I mean with a number of members. Then I sustain 
the objection. I think that is entirely improper, I think it is fair 
to assume from the witness’ testimony that perhaps it was a joint 
appraisement, and he has not relied on his own expert knowledge 
However, I am quite sure that the objection should be sustained, and 
l will give you an exception. 

Mr Gardiner: Then I offer it on this ground also, to ask the wit¬ 
ness if he can explain by him and the appraisement which he now 
gives. 

Mr. Mackall: It does not appear, so far as the record goes, that 
there is any difference. That paper is not in evidence. 

The Court : I shall sustain the objection. 

Mr. Gardiner. And your Honor will allow me an exception to 
the two questions? 

The Court: So that the record will be straight on that. 

The defendants conceded the competency of Mr. Worthington as 
a real estate expert to give values. 

On cross-examination, witness testified as follows: Witness says that 
he was not familiar with the Fillmore Apartment House in 
46 December, 1910; he was asked what he allowed for deprecia¬ 
tion since 1910 in any way. 

A. Well, understand, I simply priced it in 1910. I only set a 
price on it. I have not given any opinion as to whether it was worth 
it or not. 

Q, Are you able to state whether or not there has been any general 



28 


JANE B. BRADLEY VS. H. BRADLEY DAVIDSON ET AL. 


depreciation in the property in that neighborhood in the last six 
years? A. Not to my personal knowledge, I can only say from quo¬ 
tations. I never had a sale to demonstrate the values at the two given 

^ Witness can only speak of unimproved property. There has been 
depreciation in values there in the last six years, in quotations, \\ lt- 
ness says that real estate men in the District arrive at rental values 
from environments and different features, neighborhoods changing, 
but to arrive at a definite value at a given time “we take the property 
as we find it and its surroundings.” The value of improvements and 
sustained rental value. That quotations from witness experience 
are very wide in range so far as value is concerned. \v ltness is un¬ 
able to state whether or not there has been any depreciation in value 
of propertv in that neighborhood in the last five years. \> ltness 
further stated that this examination was made by him upon an appli¬ 
cation made to the Chairman of the appraisement committee; does 
not know who made the application; does not know for what purpose 
it was asked; did not know he was to testify as to the value of that 
apartment when he made it. Witness says that he arrived at t le 
valuation by the value of the ground, plus the property; the cost of 
the building, in his opinion, plus a reasonable profit on that cost, 
less depreciation, that he should allow $4,000 for depreciation. 

Q. How did you arrive at the cost of the building? How much 
did vou allow T for the cost of the building? A. I allowed on the cube 
basis, not as an expert in building, because I have no experience in 
that line, through hearsav—cube value, but taking the cube basis, 1 
arrived at the cubic feet plus what I was told was a fair cost value 

Q. You don’t know anything yourself about the cost of the build¬ 
ing, do you? A. I do not. . , . , 

I- answer to a hypothetical question witness stated that it 

47 the property one year old was rented for $5364 a year he 
would say $40,000 to $42,000 would be a fair cash value for 

it 

1 On re-direct examination witness says that the $4000 depreciation 
he would figure from a new apartment to its present condition. 


Recross-examination: 

Q. Mr. Worthington, as a matter of fact is there not a great deal 
of uncertainty in the values of real estate in W ashington right now, 
during the past vear? In other words, is it not true that real estate 
now, the real estate market is bad? A. I should say it was very 
uncertain. 

Thereupon, H. L. Rust was called by the plaintiff and testified 
that he is engaged in the real estate business, and has been engaged 
in that business in Washington since 1887; is a member of the Real 
Estate Brokers Association Appraisement Committee: 

A Are vou familiar with property in the neighborhood of New 
Hampshire Avenue between L & M? A. What right have you to ask 
me that question? Why do you ask me that question? 

Q. I am trying to qualify you as an expert. A. 1 do not want to 
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be qualifted. # ^ 011 didn’t ask me to come up here. I was subpoenaed 
to be here your Honor, without notice. 

The Court: The witness cannot be compelled to testify. 

By Mr. Gardiner: 

Q. Did you make a valuation of the New Hampshire Avenue 
property, the Fillmore Apartment House within the last month? 
A I won t even answer that if I am not obliged to. 

Q. And you were paid for it? No answer. 

Mr. Gardiner: T submit, now these gentlemen have been paid for 
this appraisement. This is just as unpleasant to me as it is to them, 
put we have paid them for an appraisement, and we are entitled to 
have their testimony as to that. 

The Court: A person cannot be compelled against his will to tes¬ 
tily as an expert, so far as I know. 

Mr. Carter: I want the record to show that we have no objection 
to this witness testifying. 

T !l e Court. The record may show that no objection was made to 
Mr. Kust testifying on the question asked. 

Mr. Gardiner: Mr. Rust, who requested you to make an examina¬ 
tion of this property that you say you made a few weeks before testi- 

A& fyi n g? ^ In order to answer that fully, if you please- 

48 Q Yes. A. This letter was handed to me by the secretary 

of tJl ? association—I am treasurer of the association, and one 
ol the appraisal committee—I can read the letter. 

Mr. Gardiner: I think that should go in, but it will all bear on 
the questions here that the Court will have to pass on. 

The Court: Very well, Mr. Rust, you may read it right into the 
record. 

Said letter is as follows: 

Letterhead of Julian W. Whiting. 

J. Leo Kolb, Esq., 923 N. Y. Ave., NW., Washington, D. C. 

t? ^i E t? ^ IR: L r ^ h er ?by make application to you as Secretary of the 
fu v aluation Committee to have that Committee appraise 

the killmore Apartment House located at 1129 New Hampshire Ave- 
nue, N. W. If convenient, I would like a separate figure given for the 
land and the improvements. 

I do not know, of course, what the Committee’s valuation will be 
but assume it will be somewhere in the neighborhood of $32,000.00.’ 

I am, therefore, enclosing a check to your order to the Committee’s 
fee on that basis, in amount $42.00. Should the appraisal be above 
that figure kindly let me know the amount of the additional charge, 
and I shall send you check therefor. 

What, if any, changes, generally speaking, have there been in 
real estate values in the neighborhood in which the Fillmore is lo¬ 
cated during the past five or six years? 

Thanking you in advance for an early reply, I am, 

Very truly vours, 

(Signed) * J. w. WHITING. 
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Q. In response to this letter did you make an examination of that 
apartment house? A. In response to this letter, I called, at the direc¬ 
tion of the chairman of the appraisal committee, a meeting of the 
appraisal committee and an appraisal was made. 

Q. Did you receive the $42.00 enclosed? A. \\ e did receive a 
check for $42.00 and subsequently the additional amount, between 
the amount mentioned in this letter, of $82,000 and the actual 
amount of the appraisal. 

Q. Which was $36,000? 

The Court: Was there any fee or compensation which you charged 
and received estimated on the assumption that you, or any of you, 
were to be called into court to testify, or was it your regular charge 
for an appraisal? A. Tt was only the regular charge for an ap¬ 
praisal. 

The Court: Now, then. Mr. Gardiner, you said you wanted to get 
the record straight. 

49 Mr. Gardiner: Yes, sir. 

The Court: Then the previous question can now be con¬ 
sidered as having been asked at this time, with this statement bv Mr. 
Rust in the record. The question is objected to, the objection is 
sustained, and an exception is noted. 

Thereupon, J. Leo Kolb was called by the plaintiff and after being 
duly sworn, testified that he was secretary of the appraisal commit¬ 
tee of the Real Estate Brokers Association, and that he did not par¬ 
ticipate in the appraisal of the Fillmore. 

Thereupon, John P. Story, testified for the plaintiff in substance 
as follows: that he was a member of the appraisal committee, that 
he made an examination of the Fillmore Apartment House as a 
member of that committee in response to the letter which he heard 
read this morning in this case; that he declines for the same reasons 
as Mr. Rust to testify; that he declines to state his opinion as to 

value 

The Court: You move to compel the witness to testify, and the 
Court declines the motion, and you take an exception. 

Mr. Gardiner: An exception, yes, sir. That is all I want. That 

is all, Mr. Story. 

Thereupon. William L. Browning, called by the plaintiff, after 
being duly sworn, testified as follows: that a subpoena duces tecum 
had been served on Mr. Bates Warren to produce all the books show¬ 
ing the cost of the construction of the Fillmore Apartment House; 
that witness had charge of these affairs, building operations and 
financial matters, for Mr. Warren; that the Fillmore Apartment 
House was constructed by him; that he has made a summary and 
figured out the actual cost as shown by the books. Counsel for de¬ 
fendants objected to witness stating the cost of the building, which 
objection was overruled and exception noted. 

A. In giving this answer, your Honor, I would like to suggest that 
of course there are lots of things to be taken into consideration with 
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this cost, and the great volume of work we were doing at that time, 

I imagine we were doing work cheaper that year- 

Mr. Gardiner: Never mind; I object to what he imagines. A. 

Well, the construction of the building cost us $24,754. 

50 Witness says that this item also includes interest on the 

loan during the period that the building was under construc¬ 
tion the first six months. The interest charged was $200. The 
miscellaneous charges are little things that always are put in as part 
of the costs, in connection with water permits and things of that 
kind, a number of little ones, not over $100, and the $400 is the 
commission that they paid for the loan; that was paid to Simpson- 
Sullivan Company; that the land was purchased direct through the 
office of Simpson & Sullivan, they did not take it in trade; that they 
purchased it and paid for it in second trust; that the transaction 
was put up to them like this “here is the lot he said he could sell 
us for all second trust and he could obtain a building loan for it. 
While we did not like the location of the lot and thought it was 
more than it was worth, they told us we would not have to go on the 
notes and we did not assume any responsibility at all in connection 
with_either loan;’’ that the second trust they gave for the lot was 
$12,500. After qualifying as an expert the witness was asked as to 
the value of the lot and says that for the purposes for which it was 
used by them he thinks it was worth $10,000. He is not able to 
answer as to the market value of the lot, but says that if they had had 
to go out and buy it and pay cash for it he does not know if they 
would have bought it at all; that the character of the location for 
apartment house purposes was fairly good, as has been proved by 
the house itself. \\ itness thinks the general condition in the neigh¬ 
borhood is better today than it was when the property was built. Wit¬ 
ness says that the depreciation would be about two per cent a year 
for the value of the building; thinks that about ten per cent would 
be the proper depreciation of the building from the time it was con¬ 
structed for the first five years of its life. 

On cross examination, witness says that he considered the 

51 cost to them of the building and ground in 1910 was $30,000. 

“The cost of the building alone was $24,754; the cost of the 

land was $12,500; that did not include anything at all for general 
profit which probably a constructor wouM ifi mi re on. For instance, 
it did not include any of witness' time or Mr. Warren's time in look¬ 
ing after the building, which witness figures would be worth $5,000.” 
Witness says that he sold the house January 15, 1910 for $47,000. 

On re-direct examination, witness says that he sold it to Frank 
Foer on a basis of $40,000, subject to the first trust of $30,000 and the 
balance of the second trust of $10,000; that he paid $4,000 in cash 
and gave deferred payments, monthly notes, for the $3,000, making 
up the $47,000. * 

Thereupon, Leonard Nicholson, Jr v testified for the plaintiff, 
after being duly sworn, as follows: that he has been in the real estate 
business in Washington for fifteen years; that he was with Thomas 
J. Waggaman, was with William Corcoran Hill for eight years and 



32 JANE B. BRADLEY VS. H. BRADLEY DAVIDSON ET AL. 

for the last five years has been in business for himself; that he made 
an examination of the Fillmore Apartment House property in April, 
1912 just before it was sold at public auction ; that the property was 
advertised for sale or about to be advertised for isale under 1the trust 
Witness was asked to accompany Mr. Jones, of Mr. Hill s office, at the 
instance of Mrs. Bradley to give an opinion as to whether she should 
protect her interest or not under the trust; that this visit was about 

the time the property was sold at auction; 

0. Did vou arrive at a valuation ot the building and ground. * . 

I do not know that we went into it thoroughly as to the exact valua- 

tl0 S- Did you at that time form an opinion as to the value of the 
property as a whole, if so, what was it? A. We knew the circum¬ 
stances of the trust, knew the circumstances of what the deferred pay¬ 
ments all were and we advised Mrs. Bradley- 

Q. That is not my question. Did you form an opinion as to what 

the property was worth? A. Yes. . . , . 

52 Q. What was it worth? A. We formed an opinion that 

it was worth in the neighborhood of $35,000. 

At that time there were four or five vacancies; witness says that 
about the time of the exchange in question he went with Mr. Hill 
to the Columbia Road house for the purpose of appraising it since 
an application had been made to Mr. Hill for a !|>b,000 first trust 
upon it; that was in December 1910; that the loan was applied toi 
bv Mr Richards who was with the Simpson-Sullivan Company at 
that time- that he and Mr. Hill valued the property at that time 
the Columbia Road property, at between $10,000 and $11,000, about 
$11,000; that as a result of that appraisement the othce loaned *■>,- 

OOO on the Columbia Road house. , , . . . , 

On cross-examination, witness says that he placed a valuation of 
$28,000 on the building in his appraisement ol it in 1912. 

Q. In fixing that value did you take into consideration the fact 
there were four or five apartments vacant? A. That is the chief 
thing we took into consideration. If those five apartments had been 
rented we would have probably placed a greater valuation on the 
property, but cannot say how much. 

Witness says the Columbia Road house was vacant at the time 
they made the appraisement of it. 

Thereupon, the court requested to know when the Columbia Road 
house was built, and counsel for plaintiff stated that it was built in 
1900 by John Nolan, sold to Henry Bradley by the defendants 
Davidson & Davidson for $12,000 cash on November 9, 1900. . 

Witness savs that the Columbia Road property has not depreciated, 
not any more so than any other house in another location ; two of 
the houses in this row have recently been turned into fruit stores; 
that they rented the house just like it next door, furnished for $150 
a month that the last tenant was Dr. Hale, Chaplain ot the > enate. 

witness does not know how the Fillmore is rented as he has 
53 never been in it since the day he appraised it and had never 
been in it before that time. 
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• °r r fo d nn e ?; e * amination , witness says that the general condition 
in the 1800 block of Columbia Road was about the same in 1910 
as it was in 1909, no material change. The Columbia Road house 

when inspected by witness in 1910 was in very good condition well 
kept up. ’ 

On re-cross examination, witness says that when thev went through 
the house in 1910, Mr. Hill requested that some repairs be made 

some general repairs, such as papering, and painting as witness re¬ 
members it. 


Witness William L. Browning was recalled and stated that he 
had made an error in one of his statements when testifying; that he 
made the statement that the second trust on the Fillmore was $12 • 
oOO; upon refreshing his memory he states the fact to be that the 
second trust was only $10,000, and $2,500 was taken out of the 
first trust loan to make up the difference in the purchase price. 


Thereupon, John C. Davidson, one of the defendants, was called 
as a witness, Mr. Gardiner stating for cross-examination on his 
answer, and testified as follows, that he is a member of the firm of 
Davidson & Davidson, which consisted of himself and H. Bradley 
Davidson; that so far as he knows all of the investments of his 
uncle Henry Bradley were made by witness’ firm; 


Q. And he accepted your Judgment? A. Not always; usually. 
Q. You had authority to take his notes out for the bank, did you 
not, and substitute new ones for them? A. Yes. 

Q. Mr. Bradley in December, 1910, was of unsound mind, was he 
not? 


Objection. 

The Court: Mrs. Bradley is claiming under the will. I think 
that I shall sustain the objection and give you an exception. 
Exception noted. 

Q. W hat was the mental condition of vour uncle Henrv Bradlev 
in December, 1910? 

Question objected to because outside the issues raised by the plead¬ 
ings; objection overruled and exception noted. 

A. On certain days his condition was all right, when he was sober. 
When he was not sober he was not responsible as a majority of 
drunken men are. 

54 Thereupon, Mr. Davidson was shown three letters, the 
first dated November 28, 1910, the second one not dated and 
the third one dated December 6, 1910, and identified them as being 
in the handwriting of his brother, the co-defendant, H. Bradley 
Davidson; they were offered in evidence and are as follows: 
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(All of said letters were marked Plaintiff’s Exhibit No. 8.) 

Davidson & Davidson, 

Real Estate and Loan Brokers, 

1413 G Street, North West. 

Washington, D. C. 


H. Bradley Davidson, 
Attorney at Law. 


John C. Davidson, 
Notarv Public. 


My Dear Uncle Henry: We are offered a very attractive apart¬ 
ment house on New Hampshire Ave. containing fifteen apartments 
renting at $(5000 per annum, subject to an encumbrance of ?3o000. 
for vour house on Columbia Road; we would like you to see it as 
we think you would get $1000 or $1500 a year net out of lie 
property which is much more than you have ever had out of the 
house on Columbia Road. 1 believe we are going to rent the bouse 
on December 1st. With kind regards for your wife and yourself, 

( Signed ) Crely y ° UrS ’ H - BRADLEY DAVIDSON. 

If°you 8 wish to consider the exchange, come down at once to in- 
spect. g 

(Same Letter Head as Next Above.) 

My Dear Henry: If T owned the Col. Rd. house and was offered 
the exchange of the N. H. Ave. house for it, I would accept it as 1 
believe you will get more than $500 per year inore income from it 
than you could possibly receive from the Col. Rd. house. 

Y ’ rs tru, y’ BRADLEY. 

Notes . $35,000 

House... 12,000 

$47,000 

(Same Letter Head as Next Above.) 

My Dear Henry: I enclose the deed for the Col. Rd. house foi 
vou and vour wife to execute before a Notary Public; I am glad 
to sav that I made the man knock off another $1000 in the deal so 
that vou will only have to assume $34000 instead of $35000 as we 
agreed. If you will return the deed tomorrow I think we can close 
the transaction this week & vour rents will thus commence sooner. 
With kindest regards for your wife & vourselt, 

^Signed*' H. BRADLEY DAVIDSON. 

Dec. 6th. 
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The P. S. in the leter of November 28, 1910 was also conceded to 
be in the handwriting of H. Bradley Davidson. 

The following statement was identified by witness as being in 
the handwriting of H. Bradley Davidson, and was admitted 
55 in evidence. 


(Plaintiff's Exhibit No. 9.) 
(Bill Head of Davidson & Davidson.) 


Receipts. Charges. 

Rents . $6,000 

Int. on $35,000 trust 6%. $2,100 

Janitor . 240 

Coal. 300 

Com. for collection rent, 3%. 180 

Water rent . 25 

Light . 75 

Taxes . 450 

Repairs and incidentals. 400 

Loss of rents. 500 

Balance net income. 1,730 

6,000 6,000 

Rent of 1832 Col. Rd. @ $60.00. 720 

Com. @3% . 23.40 

Taxes . 89.52 

Water rent. 6.00 

Net rent. 601.08 

720 720.00 


Repairs necesary to house $150. 

Witness also identified statement of account between the firm of 
Davidson & Davidson and Henry Bradley, it being the statement 
rendered by that firm to Henry Bradley of the exchange of the Col¬ 
umbia Road property and the Fillmore, and the same was admitted 
in evidence and is as follows: 
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(Plaintiff's Exhibit No. 10.) 

(Bill Head of Davidson & Davidson.) 

Washington, D. C., Dec. 9, 1910. 

In Account with Henry Bradley. 

Exchange Lot. 28, Bl. 7, Wash. Tits, for Lot 7, Sq. 72. 

Receipts. 

By Int. @ 6% on $34,000 from Sept. 19th 

to date. 459.00 

By Taxes lot 7, Sq. 72, July 1" to date @ 

$447.71 .. •.••• 197.73 

Bv Rents per statement Simpson-Sullivan 479. 50 

To Ins. premium $35.00 paid to 6/3/1912 

@ $64—3 yrs. 

To taxes Lot 7, Sq. 72. 

To. Com. 1%% on $12,000 . 

To balance credited account. 


$1,136.23 


Charges. 


30.44 
39.54 
180.00 
886.25 


$1,136.23 


The foregoing statements were received by Henry Bradley. 
Witness also identified the statement of account dated February 
13, 1912, with the estate of Henry Bradley, deceased, as being in the 
handwriting of witness; that the figures referred to the Fill- 
56 more Apartment House property. The statement referred to 
is as follows: 


(Plaintiff's Exhibit No. 11.) 


(Bill Head of Davidson & Davidson.) 


In Account with Estate — Henry Bradley, Deceased. 


Dec. 9. To balance statement trade. $886.25 

“ “ “ rebate Ins. Co. policy on 1832 

Col. Rd. 3.18 


1911. 
Mar. 20. 
Sept. 14. 
Dec. 11. 

1912. 
Feb. 13. 
1910. 
Dec. 14. 


“ cheek from L. S. Fristoe, rent a/c 


a 

It 

It 

ft 

it 

tt 

it 

it 

11 

it 

tt 

ti 

ti 

it 

ti 

it 

ft 

tt 


By “ to Title Co. acc’t rend- 


688.62 
301.19 
581.52 

542.15 


$15.30 










1911. 

Mar. 20. “ 
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Mar vo “ *< o a • 

S - A- mt. on $30,000 trust 
« « „ note to Mar. 19. 

check S. A. int. on $4,000 2 

Sent IQ « t ? ust 1 note - to Mar. 19. 

P • 19. check S. A. int. on $30,000 1 

„ « „ t !' ust , note t0 Sept. 19. 

check S. A. int. on $4,000 2 

1912 St n ° t ‘ t0 SePt 19...! . 

Feb. 12. Balance to credit of Estate 


900.00 
120.00 
900.00 
120.00 
947.61 


$3,002.91 $3,002.91 

Taxes paid to June 30, 1911. 

W e have cancelled note for $5 000 and * l non i l 
on other $5,000 2 Tr. note. * ’ $1,000 has been endorsed 

D. & D. 

“ w s *r* ,h “ - 

time the statement was rendered to June 30^91 i Were TTi? at the 
owing on this pronertv tn V ^ u TO * ,line <*0, 1911, and there was 

1912, which were not due until the 30th of°M 911 Februar >’ 2 9, 

Mr. Henry Bradley died in January' lOlf Ii \ lt “ ess sa .V e that 

some time in December or the middle or latter pirt of D^em 

could day aft6r he Sisned the d <* d ^ this case? A.’ I 

after February 29* 1912 as thaT "T ; ! ny statement rendered 
It was conceded that the FOlL 05 A made by Mr ' Otoe’s office, 
public auction on April 8 1919 0r< r n R artnlent Mouse was sold at 
that at the time the Fillmore l? thls | connection, it appeared 
57 there were due' “ S* ^ZloJo* ^ trust 

@ 6%, $900; interest on second^rn^f tfohoV° ¥ arch 19 , 1912 
<fl>- 6%, $120; and taxes tarmmvill.H ?4,000 for the same period 
$340, making a total of 81340 w* 0y n °l due un til Mav 31st 

the rents from Feh la t $ 29 W12 t' T H " bat ^ of 

sale under the trust and sak thl Pr * 1 , 8 ’ 1912 > the date of the 
whom he does not know as Mr ‘tr"- 6 * 6 t *i! ten j? ut ° 4 the offie e, by 
Witness admitted that from the time'(he p-n nd ^ that P art of >t- 
Mr. Bradley to the time it was sold hi Fl,1 . mo , re "' a , s conveyed to 

estate actually received $1192 combed o/Th^ . not , hi ?«> but his 

,ot 

dence by the plaintiff. 0TVin £ letter which was offered in evi- 
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(Plaintiff's Exhibit No. 13.) 

April 15, 1912. 


Chas. W. Prettvman, Esq., Talbott & Prettyman, Rockville, Mary- 
land. 

Devr Mr. Prettyman: Your letter in reply to my communica¬ 
tion of the 10th inst. just received. In reply will state that not 
hearing from you, on advice of counsel, I turned over all funds in 
my hands to the credit of the Fillmore Apartment House, to the 

new owner of record. 

(S JrfT ‘ rU,r y ” B ' L. S. FRISTOE. 


Cross-examination :Witness identified two checks, both dated 1 eb- 
ruarv 29, 1912, one for $947.61 and one for $244.39, signed by 
Davidson & Davidson and L. S. Fristoe, respectively, payable to the 
order of the estate of Henry Bradley and endorsed on the back 
Jane B. Bradlev, Executrix of the Estate of Henry Bradley, and 
marked “Paid,” which checks were offered in evidence. Witness 
stated that Mrs. Bradlev, the plaintiff, actually received the pro¬ 
ceeds of these checks; that Mr. Bradley was never required to pay 
anything on this apartment from the time it was purchased until 
the time it was sold. Witness stated that on some days his uncle 
was intoxicated and on some days he was sober; that he saw his 
uncle during the negotiations; that when he went up to 
58 the apartment house he was perfectly sober; that he asked 
witness to go to the apartment house with him. 

Mr. Gardiner: Your Honor will allow me to object and except 
to anything said by Mr. Bradley. 

The Court: What is the question? 

Q. Why did you go to the apartment house? A. He asked me 

to go up with him. . , 

The Court: You may take it and an exception is noted. 

Q To whom did you refer when you stated “he asked you. 
A. My uncle, Henrv' Bradley, asked me to go up to the apartment 
house'and verify the rents and statements as to the condition of the 
building at that time. 

Q. Did you go with him? A. I w T ent with him, yes. 

Mr. Gardiner: That is objected to for the further reason that it 
was not gone into on direct examination and is not, therefore, a 

subiect of cross-examination. . 

- Mr. Carter: You asked him all about those statements, and in 
one of the letters themselves it asks him to come in and make an 
examination. 

Objection overruled and exception noted. 

Q. What did you do when you got to the apartment? A. Mr. 
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Bradley and I and Mr. Fristoe went up to the building together. 
. e went from the cellar to the top floor. Mr. Bradley personally 
interviewed some of the tenants in regard to the rents, and went in 
some of the vacant apartments that were at that time vacant. He 
interviewed the janitor and asked him what his wages were, what 
his duties were, in regard to how much coal they consumed gas 
what the expenses were, and went into the whole building thoroughly.’ 

Q. After he made this examination, what if anything, did he do 
and say relative to consummating the exchange. 

Objection renewed for the reason that this cross-examination is 
entirely outside of the direct examination, and on the further ground 
that they are now endeavoring to get in evidence conversations be¬ 
tween witness and his uncle Henry Bradley, who was one of the 
parties to the contract in controversy. 

The Court: The sale was consummated after this visit, is not 
that the situation? 

Mr. Carter: That is the situation. 

Q. Was the sale consummated after this visit? Was this before 
or afterw ai ds ? A. This w r as before the sale w r as consummated. 

Objection overruled and exception noted. 

Q. Did he (meaning Henry Bradley) know wdiat he was doing 
so far as he knew? A. Well, if he ever did in his life, and I have 
known him all my life. 

On re-direct examination the following occurred: 

Q. (By Mr. Gardiner) : The question was asked by Mr. Carter 
a moment ago, did he know and understand fully what he was doin" 
that day. That opens up the door, and I am entitled to ask now I 
submit: Did you not testify on the 12th day of August, 1913, ’in 
Rockville thus: 1 don t think he understood fully what obligations 
he was assuming in making this deed?” 

59 Objected to by Mr. Carter on the ground that he is seek- 

. to impeach his own witness. Objection sustained and ex- 
ception noted. 

Q. Did you not testify at the same time that 1 read the other 
question—were you not asked this question and did you not give 
this answer, as I will read: “Q. Now, what I want to know is this- 
if you had thought at that time that Henry Bradley was not com: 
petent to attend to his own affairs, not competent to judge for him¬ 
self in a business transaction, would you have taken the responsibility 
of carrying through a transaction of this kind and subjecting him 
to the risk to which he was subjected?” “A. The transaction was 
not carried through with my consent or approval.” ‘‘Q It was 
carried through by your firm, was it not?” “A. Not by my consent 
or approval. Q. In your office, was it not closed up there just 
about a month or two after the execution of this final codicil?” “A. 
Yes, sir. \\ ere those questions asked and did you so testify ? 

Objection made and sustained. Exception noted. 
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The Court: They are offered on the ground that they would tend 

to impeach what he has already said. . . • . • 

Mr. Gardiner: I am offering them also as admissions against in¬ 
terest. since he opened up the door. A 

The Court: 1 think 1 shall have to take it, even though it does 

not amount to impeachment. So 1 will take it and give you an 
exception, Mr. Carter. 

Q. Mr. Davidson, referring back to this matter, 1 want to read >ou 
further from your testimony: “Q. That appears from the facts in 
the papers you filed, as caveators, that Henry Bradley by Ins codicil 
on September 15, in the year 1910, reaffirmed the will; and this 
transaction was consummated in your office in December ot the 
same year That transaction amounted to his exchanging a piece 
of fee simple property, which was entirely free from encumbrances, 
for a piece of property with $34,000 of indebtedness on it, taking 
that risk. Did you and your brother, at the time you acted as Mr. 
Bradlev’s agents for that purpose, consider that he was incompetent 
to take a transaction of that kind?” “A. Personally I did not 
That is one of the reasons I advised against it, Q. What was the 
reason you advised against it?” “A. I do not think he fully under¬ 
stood what obligations he was assuming in making this deed. Hid 
you not so testify? 

Mr. Carter: Your Honor understands that this is subject to our 
objection. 

The Court: An exception is noted. 

q' Did vou not also testify as follows: ”Q. Now, what 1 want to 
know is tliis • If vou had thought at that time that Mr. Ilenry 
Bradley was not competent to attend to his own affairs not com¬ 
petent to judge for himself in a business transaction, would you have 
taken the responsibility of carrying through a transaction of this 
kind and subject him to the risk to which he was subjected. 
“A The transaction was not carried through with my. consent or 
approval?” Is that correct? A. That is my testimony, yes. 

Q. Is that correct? 

Mr. Carter: May we understand that our objection goes to all 

these questions? . 

The Court: Yes. One is enough to cover the whole line. 

Q. Is that correct, sir? A. Yes, it m . 

On cross-examination, the witness was asked what did 
60 vou mean in your testimony that Mr. Gardiner has just read 
by assuming'the obligations incident to this transaction? 

A. There were two trusts on the property, one of $30,000 and one 
of $4 000 Mr. Bradley was perfectly able to take care of them it 
they fell due. I thought it might put him to some inconvenience if 
they made him pay something on it, and he might not like it, and 
it would worry him, and I did not want to worry him, He thoroughly 
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understood, though, that he was assuming those encumbrances and 
agreed to make it and agreed to assume them. 

Q. W as Mr. Bradley able financially to meet those obligations 
when they came due? A. Perfectly. 

Q. He was a man of considerable means, was he not? A. Yes. 

Q. Mr. Davidson, have you any explanation to make or can you 
reconcile your statement that you now make that Mr. Bradley was 
in a proper condition and knew what he was doing, with the state¬ 
ment that you made in the testimony that Mr. Gardiner has read— 
“I do not think he fully understood what obligations he was assum¬ 
ing in making this deed?” 

A. Well, I think a good many rich people do not realize some¬ 
time, when they are called on to pay four or five thousand dollars 
that it might put them to some inconvenience. I thought it might 
put him to some inconvenience. I think he was perfectly able to 
pay it. But a man of his age, I did not see much use of his being 
worried with these things. I don’t think he owed a dollar as far as 
I know. 

Q. So it is your opinion now that at the time he consummated this 
deal, and while those negotiations were going on, that he knew 

a* 1. at lie was doing, and was capable of entering into that 
contract; is that true? A. The day I took him up there and went 
through the building, he was perfectly able, and knew just what 
he was about. lie had been down there about a week before that, 
and he was in no condition to examine property, and I would not 
go with him. 

Q. What was his condition then? A. Well, he was as near drunk 
or intoxicated- 

Q. Did you not have in mind his drinking when you testified to 
the effect that you did not think he could carry through this trans¬ 
fer, at Rockville? 

Mr. Gardiner: I object. 

A. That was the only reason, yes. 

Witness says he was perfectly responsible the day he took him up 
and showed him the property. Witness says he had no objections 
to making the deal with his uncle except that his uncle was assum¬ 
ing these large trusts; that there was nothing in the relative values 
of the properties that would influence witness to object to his uncle 
making the deal. Witness admitted being a party to the caveat 
filed against his uncle Henry Bradley’s will and codicil. 

61 Redirect examination: 

Witness’ attention was called to the following statement, read¬ 
ing from the caveat filed by witness and others to the will and 
codicil of Henry Bradley: 

Q. Did you not in this paper say: “Your petitioners further say 
that said Henry Bradley was not of sound and disposing mind and 
capable of executing a valid deed or contract? 

Mr. Carter: Before he answers that question, I want to renew our 
6—3048a 
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objection on the ground that he is seeking to impeach his own wit¬ 
ness ; and on another ground that the evidence shows, the deed in¬ 
troduced in evidence, that the plaintiff in this suit signed a deed 
with her husband, and that she is now estopped to set up that Mr. 
Bradley at that time was incapable of making that deed; and on the 
further ground that there is no issue of incompetency in this case. 


U. And you also say that Mr. Henry Bradley, the deceased, was 
at the time of making said alleged will and alleged codicil—-you say 
the codicil was September 10, 1910—incapable of making the same, 
and was not capable of executing a valid deed or contract. 


The Court- It is now ottered as an admission against interest. 1 
will take it and give you an exception. The further ground is that 
Mrs. Bradley joined in making a deed. 1 don’t know whether the 
law would say that it is an estoppel, but I will take it 1 think 
there is a case in this Court that would shorten it up. I will take 
it subject to a motion to strike out. 

Q. Now. was that your opinion? A. That took it up to Septem¬ 
ber i910. This deed was executed in December 1910. My testimony 
there was up to September 1910. 


Witness testified that the verdict of the jury was that Mr. Bradley 
was competent to make a valid deed or contract at that time. 

Upon exhibiting the caveat to counsel for defendant, the attention 
of plaintiff’s counsel was called to the fact that witness had not 

signed the caveat. 

Thereupon the Court asked the following questions: 


Q. The question I want to ask is this: Are you going to maintain 
or endeavor to establish in this case that the defendants had an 
interest in the Fillmore Apartment? 


Mr. Gardiner: The defendants? 

The Court - 1 es. 

Mr. Gardiner: 1 am not going to offer any testimony on that 
point. I am going to rely upon this situation that they got a 
commission of $400 from the other side, a commission of $400 from 
the other side, they necessarily had an interest in the Fillmore 
Apartment to the extent of $400. 


Thereupon, Charles M. Jones was called by the plaintiff 
62 and after being duly sworn, testified that he is in the real 
estate and loan business connected with the office of William 
Corcoran Hill at 1502 H Street, N. W., this city, having been 
associated with Mr. Hill for fifteen years in the real estate business; 
witness is what is termed an inside man, having charge of the office 
and general clerical work. Witness was then asked about the 
$6,000 loan on 1832 Columbia Road, and defendants’ counsel con¬ 
ceded that the office of William Corcoran Hill loaned the $6,000 on 
that property. Witness further testified that said loan was made 
on December 9, 1910. 
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The Court: \\hat is the necessity of going deeper into that trans¬ 
action ? 

m, Mr ; Gardiner: I think I can show your Honor in just a moment, 
i no date of that loan is what we wanted so we can show the close 
proximity of the transactions. 

The Court: The date would be a part of the transaction. 

Mr Gardiner: It was put on by Mr. O’Neil; there is no question 
anout that. He signed the deed and gave notes. That is all. 

Thereupon, Charles W. Prettyman was called as a witness for 
the plaintiff and testified as follows: that he is a member of the 
Rockville Bar and has been in practice in Maryland for a good many 
years that he represented Mrs. Bradley after the death of Mr. Brad¬ 
ley relative to endeavoring to renew the loan of $30,000 on the Fill¬ 
more Apartment. That the only effort witness made to renew said 
loan was to call on Mr. H. Bradley Davidson just before or just after 
the note became due; that he went to the office with Mr. Bouic, an 
attorney in Rockville, associated with witness; that Mr. Davidson 
. < \" ltne f, s ' ln J*w conversation that he could not renew the $30,000 
™ Flllmr ’ r ® Apartment. house; that money was pretty 

twn thM.he also stated that in view of the unfortunate litigation 
that had arisen about the will of his uncle, Henrv Bradlev, he did not 
care to have anything further to do with the transaction ; that they 

fi o ,< el ’ an< | see Clarence F. Norment who owned these 

tes, and also the gentleman who owned the second trust 
notes \Y ltness does not recall the name of the gentlemen 

wSh MTiradfe 8 D° n -/ USt "Z- Witnes * no conver'Zn 
made thZtff 7 Davi dson as to his agreement when the deal was 
, nt ,he oan fould be renewed. Witness says that thev were 

the En atTher h 1 ,oan j™*” 6 * 5 thinks P ossibl y he sought to renew 
tne loan a t other places, but is not sure of that. 

Mr Gardiner- h Tf,! S - he r ® Ievanc y , of th >s inquiry, Mr. Gardiner? 
wo r ‘ . Ua T rd l n * e ' Thls 18 wllen we discovered the fact the Dronertv 
was not what it was represented to be. P P y 

On cross-examination witness savs that he was familiar with the 

iittr Mr oni, issa WS. 

i SX tk&S&FUJt* M ~ Br,d, * y '** lh » 

Mr. Gardiner: That is right 

had She g0t ** 

nPF* Sal 8 p"ptrVi 6 ^$56 

BradlevVnd 
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legatee was admitted over the objection of plaintiff’s counsel that it 

z fis» »» 
st t&uszsi ftsa - 

th Q fi Did voV'noUnptruct Mr. Davidson not to pay the interest on 

Q - these “wo trusts, as attorney for Mrs. Radley but send he 

64 money to her or to you as her attorney? A. I don t recall, 

Witness™ newl'as^Vlrs. Bradley’s attorney, that the interest had 
not been paid; he knew that the Fillmore was advertised for sale. 

Redirect examination: 

Q. Mr. Prettvman, at that time this whole estate was tied up in 
litigation? A. Yes, sir. 

Q. And^thaTlitigation lasted for how long? A. I don’t know; a 

Yhree^'ears 0 w^’it not? A. Possibly it was. Yes, the case 
went to the Court of Appeals three times. 

Q. Three times? A. That is right. v 

O The Court of Appeals of Maryland? A. Yes, sir. 

Mr. Gardiner: I pointed that out to show that the estate was 

t,e The P Court; Well. I think in view of the narrowness of the: issue, 
it is questionable about going into the matter anyhow. Of ,«>urse 
what the condition was at the time the mortgage was foreclosed 1 

think reallv has nothing to do with the case. 

Mr Gardiner: T am frank to sav that even if she had had the 
monev she would not have paid the trust because of the advice of 
the gentlemen who have testified here that the property was not 
worth anything more than the two trusts. 

The Court: That takes it out. 

Thereupon. L. S. Frtstof,, called as a witness for the plaintiff, 
testified that he has charge of the rent department of the nrm o 
Davidson & Davidson, and has had charge thereof for a number of 
years: witness was asked if he had the hooks of Davidson & David- 
son showing the gross amount of rents received in 1910 for the 

Fillmore Apartment House. > _ , 

The Court: Was not the onlv point to he covered by this wit¬ 
ness the amount of rents received February 28th or April 15th or 

^Mr^Oardiner: Yes. hut there was one other point that I want to 
cover unless thev will concede that, that, the m-oss rentals from the 
apartment were not fcd.OOO but were only $5,760. 

Mr. Carter: We will concede that. , .. 

Mr. Gardiner: And that as soon as he got possession of it they 

were reduced to $5,184. 
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65 Mr. Mackall: I would like to know what the facts are 
about that. I don’t know. We could not admit a thine like 

that. 

The Witness: I could not tell you that without going over the 
books for a year. It would take some time to do that. I would 
have to go over the hooks from the time we took the property to the 
time we gave it up. 

The Court: There is an admission of $5,760 as being the gross 
rentals. 

Mr. Gardiner: I want to show they were reduced. 

Witness says there was $142.99 collected from the time of the 
last statement February 29, 1912, to April 8, 1912, the date of the 
foreclosure sale of the Fillmore. 

Q. The monthly rental at $5,184 per annum would be $432 a 
month for this apartment. Can you explain in any way, or have 
you any independent recollection whv during the month of March 
and up to the 9th day of April you only got $138.78? A. That ex¬ 
plains itself. That is the only way T can explain it. Half of it has 
not been collected at all. A great many of those rents are due April 

Witness says that it was the custom of this class of tenants not to 
Pav when the rent was due. Witness further testified that this 
$142.99 was turned over to a Mr. Hight and that Davidson & David¬ 
son had an agreement with Hight by which he would reimburse 
them if this money turned over to him was illegally turned over to 
him: that it was turned over to him on the 9th day of April, 1912; 
that Mr. H. Bradley Davidson is a member of the Bar: that Mr! 
Hight was the holder of the second trust. 

On cross-examination, witness says that he cannot find the letters 
written him on the subject; that he wrote to Mr. Prettyman, but 
that he never received a reply from Mr. Prettyman to the best of 
his recollection. 

Redirect examination: 

Q. Mr. Fristoe, you stated a moment ago you turned them over 
because you had a letter from one of the trustees. I want you to 
look at this letter which is in evidence (handing witness plaintiff’s 
exhibit 13) which you sent on April 15, 1912, to Mr. Prettyman 
and see if it is not a fact that you say there you turned them over on 
the advice of his counsel. 

66 The Court: What difference does it make what the lawyers 
decided about it? 

Mr. Gardiner: Yes. That is all. 

Thereupon, a motion was made to enter a decree for the defend¬ 
ants, which motion was sustained by the court, to which an exception 
was taken by plaintiff. 

Before the signing of the foregoing statement of evidence the 
plaintiff by her counsel objected to the form thereof, as, at the 
request of the defendants, unnecessarily setting forth in haec verba 
the will and the codicil of Henry Bradley, deceased, instead of, in 
both instances, setting forth the substance thereof and, also at the 
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request of the defendants, inserting herein defendants’ exceptions; 
also, before the signing hereof, counsel for the respective partis 
agreed, with the approval of the court, that so much of the testimony 
as is herein set forth by question and answer should properly he so 

set forth rather than in narrative form. , ., 

This being all of the evidence material to the issues, the said 
plaintiff now prays the Court to sign and seal this, her statement of 
evidence, and make the same part of the record, which is done, 
rounc pro tunc, this 19th day of September, A. D. 191b. 

By the Court: WALTER I. McCOY, . 

Justice. 

Endorsed on cover: District of Columbia Supreme Court, No. 
3018. Jane B. Bradley, appellant vs. H. B™dley r)a ' ld |° n ®L a i' 
Court of Appeals, District of Columbia. Filed Dec. 30, 191b. 

Henry W. Hodges, Clerk. 
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IN THE 

Court of Apprala of % 
Siatrirtof Colombia 

January Term, 1917. 


No. 3048 


Jane B. Bradley, Appellant, 

vs . 

H. Bradley Davidson and John C. Davidson, Partners, 

TRADING UNDER THE FIRM NAME AND STYLE OF 

Davidson & Davidson et al. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal by the plaintiff below from a de¬ 
cree on the equity side of the Supreme Court of the 
District of Columbia dismissing a bill in equity filed 
by the plaintiff below on April 28, 1915, wherein and 
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whereby she sought to have the Court place her m 
statute quo growing out of a trade or exchange of a 
certain property unencumbered for an apartment 
house property upon which there was two trusts ag¬ 
gregating $34,000, which, according to the representa¬ 
tions of defendant agents, was very valuable, but 
which proved to be of no value whatever. 


THE EVIDENCE. 

Plaintiff’s deceased husband who executed the con¬ 
tract which is now being attacked was at that time 
living in Maryland; a man of 64 years of age; the de¬ 
fendants, Davidson and Davidson were his nephews, 
and were at that time, and for many years prior there¬ 
to, engaged in the real estate brokerage business in the 
City of Washington, District of Columbia one of whom 
was a lawyer, though, apparently, devoting his time 
principally to the real estate business in this city; 
plaintiff’s deceased husband at that time was the owner 
of property No. 1832 Columbia Road, in the City of 
Washington, District of Columbia, which said prop¬ 
erty at the time of the exchange in question was clear 
and free of encumbrance, plaintiff’s intestate having 
purchased this property in 1900 through the office of 
the defendants, Davidson and Davidson, acting as his 
brokers for which he paid $12,000 cash. The defend¬ 
ants, Davidson and Davidson, were not only acting as 
agent’s for plaintiff’s deceased husband, their uncle, 
in the transaction now being attacked, but they were 
the general agents of their uncle. Indeed, the record 
shows (Rec. 33) that such power was given them by 


the plaintiff’s deceased husband that they could go to 
the bank and take out their Uncle Henry Bradley’s 
notes, and substitute other new notes for them as they 
saw fit, they making and having full charge of all of 
the investments for their uncle. 

These facts being established and the relationship 
existing between the uncle and his nephews, one of the 
nephews, on November 28, 1910, wrote his uncle (Rec. 
34) offering an apartment house subject to $35,000 
encumbrance, for the Columbia Road house which was 
clear of encumbrance, representing to their uncle that 
the rental from this apartment house was $6,000 per 
annum, and advising that the income net from the said 
apartment house would be from $1,000 to $1,500 per 
annum which would be much more than was being re¬ 
ceived from the Columbia Road house. This letter 
was written November 28, 1910, and there was a Post¬ 
script to this letter that if he wished to consider the 
exchange to come down at once to inspect. There¬ 
after, and apparently within a very few days, the de¬ 
fendant, H. Bradley Davidson wrote his uncle another 
letter in which the said Davidson advised his uncle that 
i f he, Da vidson, owned the Columbia Road house, and was 
offered the apartment house in exchange that he would 
accept it as he believed that the income from the apart¬ 
ment house would be $500 net per year more than could 
possibly be gotten from the Columbia Road house. He 
also enclosed in this second letter a statement (Rec. 35) 
showing the yearly rental receipts and the charges 
against the apartment house, the yearly rental receipts 
and charges against the Columbia Road house, showing 
the net balance from the Columbia Road house to be 
$601.08, and the net balance from the apartment house 
to be $1,730. Thereupon on December 6 of the same 
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year, which was only eight days after the first letter 
was written calling the uncle’s attention to the piop- 
erty, a deed for the Columbia Road house was enclosed 
to be signed by the uncle and his wife (the plaintiff in 
this suit), and in which said letter enclosing the deed, 
the statement was made that they had “made the man 
knock off another thousand in the deal, so that you will 
only have to assume $34,000 instead of $35,000 as we 
agreed”, and advising the uncle to return the deed the 
next day signed. If any letters were written on the 
subject by the uncle to his nephews they were not pro¬ 
duced and they are not in the record. The uncle being 
injured the day after the deed was signed and dying 
shortly thereafter, his lips are sealed, and w T hat, if any¬ 
thing, took place by conversations between the parties 
will never actually be known. Very shortly after the 
death of the uncle his will was filed and probated (R. 
29), by the terms of which will the entire property of 
the deceased w T as to go to his w r ife, the plaintiff here. 
Immediately upon the filing of this wdll a caveat was 
filed thereto, among the caveators being one of the de¬ 
fendants, John C. Davidson, of the firm of Davidson 
and Davidson. The litigation growing out of the caveat 
was long and bitter, it having lasted something over 
three years, and having gone to the Court of Appeals 
of Maryland three different times (R. 44). It finally 
resulted in the will being sustained and the plaintiff 
here taking all of the decedent’s property under its 
terms. Until this litigation was finally determined the 
plaintiff of course w^as in no position and had no 
authority to institute this suit or any other suit. In 
response to the request of the defendant, H. Bradley 
Davidson, to his uncle enclosing a deed, said request 
bearing date of December 6, 1910, a deed was executed 
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and delivered to the defendants Davidson and David¬ 
son, as agents of their uncle, the deceased Henry Brad¬ 
ley, and a deed was executed by one Frank O’Neill 
conveying this apartment house to Henry Bradley and 
there was sent to Henry Bradley on the bill head of 
Davidson and Davidson what purported to be a state¬ 
ment of an exchange of the apartment house for the 
Columbia Road house (R. 36). By reference to said 
statement it will be seen that the name of Frank 
O’Neill does not appear anywhere; it does not show 
who was the owner of the property, but it does show 
that they received a commission from their uncle as 
his agents for making the exchange. It also appears 
from the record (p. 23) that the supposed contract of 
exchange was never signed by Henry Bradley, but was 
signed by the defendants Davidson and Davidson, and 
one Frank O’Neill. There is nothing said about com¬ 
missions, but it does give the description of the prop¬ 
erty and the $34,000 of trusts on the apartment house 
which their uncle, Henry Bradley, assumed by this ex¬ 
change. There are no witnesses to this contract; it 
purports to have been entered into December 2, 1910, 
between Davidson and Davidson and one Frank 
O’Neill. As soon as the right of the plaintiff to file 
suit had been established by the termination of the 
litigation over the validity of the will, the plaintiff, 
through her attorneys, began an investigation with 
reference to this transaction (she having in April, 1912, 
almost one year after the caveat was filed discovered 
the fact that the apartment house was not as repre¬ 
sented as to value), and from this investigation suf¬ 
ficient information came into the hands of the plain¬ 
tiff’s attorneys to warrant her in filing this suit to set 
aside this transaction. 


f 
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Certain facts were by the plaintiff alleged in her bill 
upon information and belief, and a discovery asked of 
defendants. Defendants in their answers admitted the 
receipt of double commissions, this being the first posi¬ 
tive knowledge that plaintiff had on the subject. 

At the trial the plaintiff after proving the will of 
Henry Bradley, produced a member of the firm o 
Simpson & Sullivan (R. 32) whose names appeared m 
this statement rendered to Henry Bradley y is 
nephews Davidson and Davidson (R. 36), and by the 
said witness the plaintiff proved a statement of ac¬ 
count rendered by his firm to Davidson and Davidson 
(R. 24) whereby it is shown that the defendants David¬ 
son and Davidson received the sum of $400 commission 
from Simpson & Sullivan for the exchange. 

This witness was unable to tell us how this amount o 
four hundred dollars commission was arrived at. This 
witness was also unable to find the checks and papers 
that passed between his firm and Davidson and David¬ 
son with reference to this transaction including the 
$6 000 trust which was placed upon the Columbia Road 
house as a part of the transaction. The witness stated 
that he had no time to find them after the subpoena 
duces tecum was served upon him. He did state, how¬ 
ever that his firm represented the owner of the apart¬ 
ment house, Mr. Frank O’Neill. Frank O’Neill, whose 
name appeared in the transaction as the owner of the 
apartment house, appeared in response to a subpoena 
and testified that he did not own the apartment house, 
had no interest in it at the time of the exchange, knew 
nothing about the $6,000 deed of trust which was placed 
on the Columbia Road house, the note, however, to se¬ 
cure the same being signed by him, and that he got none 
of the money out of the trust. 



One of the defendants, John C. Davidson, was also 
called as a witness by the plaintiff for cross-examina¬ 
tion on his answer (R. 33), and admitted that he testi¬ 
fied in the will contest in Rockville, Maryland, that his 
Uncle Henry Bradley, in his opinion was not competent 
at the time he executed the deed for the Columbia 
Road house. He admitted that he testified in the will 
case, that in his opinion his Uncle Henry Bradley did 
not understand what he was doing when he signed this 
deed, and that the transaction was not carried through 
with his consent; that personally he did not think that 
his uncle was competent to make a transaction of that 
nature; he did not think he fully understood what ob¬ 
ligations he was assuming in making the deed (R. 41). 

The plaintiff also offered to prove (which was con¬ 
ceded by the defendant) that the apartment house was 
not renting for $6,000 gross at the time of the exchange, 
but that the gross rental was only $5,760 (R. 45), and 
that as soon as the plaintiff’s deceased husband took 
title to it it was reduced to $5,184 gross. 

Taking into consideration the amount of credit due 
Henry Bradley as per the statement rendered him by 
the defendants, plus the total gross rents from the 
apartment during the total time that it remained in 
the name of Henry Bradley, less the actual expenses, 
including taxes, interest on two trusts, and expenses 
of running the apartment, there was a deficiency rather 
than a profit on the apartment. The property was sold 
under the second trust for the amount of second 
trust (R. 13), the holder of the first trust refusing to 
renew it, said sale occurring on the 8th day of April 
1912. 

The plaintiff also produced testimony (R. 42) show¬ 
ing that the deed of trust for $6,000 was placed upon 




the Columbia Road property mentioned in the exchange 
on the 9th of December, 1910, and that Frank O’Neill 
signed this note and the deed of trust, and $6,000 was 
actually paid over by the payee in said note. 

In addition testimony as to the value of the respective 
properties at the time the exchange was introduced. 
The value of the apartment house was given as between 
$35,000 and $38,000 (R. 36); the Columbia Road prop¬ 
erty given as between $10,000 and $12,000. 


ARGUMENT. 

In this case no testimony was offered by the de¬ 
fendant, so that any statement made by them in their 
answer in their interest would not be considered by 
the court, since testimony was offered in the case, the 
case not being heard upon the pleadings, but upon the 
testimony offered. In support of this we cite: 

Baker vs. Cummins, 4 D. C. App. 230. 

Connelly vs. Nailor, 118 U. S. 127. 

Dravo vs. Fabre, 132 U. S. 487. 

We, therefore, start with the admission on the part 
of the defendants, having failed to avail themselves of 
the right to offer testimony in their behalf, that the 
testimony taken on behalf of the plaintiff s in support 
of their bill is true. We also maintain the position that 
we had the right to call the defendant, John C. David¬ 
son, for cross-examination under his answer. This 
question having been settled by repeated decisions of 
this Court, we shall not undertake an extended argn- 






ment on the question, but will content ourselves with 
citing some of the cases in this Court, to-wit: 

Dumas vs. Clayton, 32 D. C. App. 566. 

Stuart vs. Strider, 38 D. C. App. 459. 

Forrest vs. Wardman, 40 D. C. App. 520. 


DAVIDSON AND DAVIDSON WERE ACTING AS 
AGENTS FOR BOTH PARTIES TO THE TRANS. 
ACTION OR TRADE. 

We have a situation here where Henry Bradley’s 
nephews were not only acting as his agents in this 
transaction, but were his general agents, having 
authority not only to make his investments, but to even 
withdraw and substitute notes—investments, from the 
bank to the account of Henry Bradley. It seems to us 
to be a case where an uncle had absolute confidence in 
the judgment and integrity of his nephews, had en¬ 
trusted exclusively in them, and had permitted them to 
get in his place practically as though they were his own 
sons managing and handling the father’s affairs, 
whereas, in fact, those nephews in this case, were acting 
in the interest of some other person, or themselves, 
since the evidence does not disclose it and they have 
scrupulously avoided telling us anything about it by 
giving testimony on the subject as they should have 
done had their dealings been fair and they had not been 
afraid to face cross-examination. 

Whether the defendants, Davidson and Davidson, 
were the actual owners of the apartment house or 
whether they simply acted in conjunction with the real 
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owner, and received a commission from him, is of no 
moment, since in either event the transaction should be 
set aside, and the value of the Columbia Road house, 
with interest from the date of the exchange, should be 
decreed in favor of the plaintiff in this suit. 

This Court has so often spoken upon this subject in 
recent years, holding that where the agent acted for 
both parties the transaction should be set aside and 
the parties placed in statute quo, that I shall cite only 
a few of the cases so holding! 

Rawlings vs. Collins, 36 D. C. App. 72. 

The Court in its opinion in this case on page 76-77, 
said: 

“Where it appears that an agent for the sale of 
real estate acting for both parties, induced the 
vendor to approve a contract for the sale of prop- 
ertv to an undisclosed vendee, the whole transac¬ 
tion should be scrutinized with the utmost care. 
Especially is this true where it subsequently de¬ 
velops that the purchased is one of the chief officers 
of the agent company. It is the duty of an agent 
to disclose fully to his principal every step taken 
bu him in the transaction of his principal s busi¬ 
ness. * * * The identity of the purchaser and 

the true consideration should be instantly dis¬ 
closed. * * * The principal will be protected 

against any concealed undisclosed action on the 
part of the agent, whereby the agent, or any one 
whom he secretly represents may secure an un¬ 
fair advantage or occupy a position where a pos¬ 
sible fraud might be perpetrated. The actual com¬ 
mission of a fraud in such case is not necessarv. 
If one of the parties has created a situation af¬ 
fording an opportunity for its perpetration, 
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whether fraud in fact existed or not, courts of 
; equity will refuse to extend such party any relief. 

This is especially true where the agent and the 
purchaser are either the same person or acting in 
collusion .” 

In the case at bar it appears that even at this time 
! we did not know who the real owner of this apartment 

house was, as the only name that appears in the trans¬ 
action, anywdiere, is that of Simpson & Sullivan Com¬ 
pany, and the member of that firm who was called by 
us under a subpoena duces tecum , testified that he rep¬ 
resented the owner one Frank O’Neill, whereas in fact, 
Frank O’Neill testified that he was not the owner, had 
no interest in it, and acted simply as a straw man for 
some person or persons unknown to him. See also— 

Forrest vs. Wardman, 40 D. C. App. 520. 

Fox vs. Patten, 43 D. C. App. 484. 

National Savings and Trust Company vs. Sands, 
44 D. C. App. 20. 

Indeed, this has been the rule in this jurisdiction 
since the very early case of 

Mannix vs. Hildreth, 2 D. C. App. 259, 

and this seems to be the rule in every case that I have 
examined. 
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ASIDE FROM THE DOUBLE AGENCY THERE WAS 
COLLUSION BETWEEN THE DEFENDANTS 
DAVIDSON AND DAVIDSON, AND THE OWNER 
OF THIS APARTMENT HOUSE, WHOEVER THE 
OWNER MAY BE. 

Should the Court find collusion between the parties in 
any aspect the above cited cases deal with the matter 
very thoroughly. A very well-known case on this sub¬ 
ject outside of this jurisdiction is the case of Henninger 
vs. Heald, 52 N. J. Equity, 431, and innumerable de¬ 
cisions on this point cited in this opinion. 

The language of the Court of Appeals of Virginia 

in the case of 


Fitzgerald vs. Frankel, 109 Va. 603, 


seems to state in very concise terms what the facts in 
this case showed when it said: 

“Without prolonging the opinion with further 
details, it is sufficient to say that the facts estab¬ 
lished by the voluminous record before us justify 
the conclusion that the appellee’s have been, by 
preparation of the wrong, concealment of the 
truth, and false statements as to material facts, 
defrauded of their property; and that they are en¬ 
titled, at the hands of a court of equity, to relief 
from the imposition practiced upon them.” 






THE STATEMENT OF GROSS RENTAL OF $6,000 FOR 
APARTMENT HOUSE WAS A FALSE STATEMENT 
OF A MATERIAL FACT. 

The law as we understand it is that 

The suppression of a material fact or a statement of a 
material fact which is false, whether made in good 
faith or not, will entitle the person relying upon said 
false statement to rescind a contract made on said 
statement, believing it to be true if he is injured 
thereby. 

The leading case in this country on this subject is 
the case of 

Stewart vs. Wyoming Ranch Co., 128 U. S. 
383-388. 

The Supreme Court also recognized a distinction be¬ 
tween mere silence and a deceptive silence accompanied 
by an intention to defraud which amounts to a positive 
beguilement. See 

Wiser vs. Lawler, 189 U. S. 271. 

These decisions of the law are very applicable to this 
case, especially so in view of the fact that defendant 
Davidson, not only made a false statement when he 
said that the gross rental of the apartment was $6,000, 
but the record shows that immediately after the title 
passed from the real owner (whoever it was) to plain¬ 
tiffs intestate the rentals were reduced by these de¬ 
fendants from what they were renting for at that time, 
to-wit, $5,760 to $5,184, in effect, $1,000 less than the 
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representation made to plaintiff’s intestate, equivalent 
to a reduction of 13.6 per cent., and no explanation has 
been offered by them as to why this was done. 

The language of the Supreme Court of the United 

States in 23 Wall. 420, when it said: 

“Honesty of purpose prompts frankness of 

statement. Concealment is indicative ot fraud. 

seems to cover the whole purpose and intent of the law 
in holding one responsible for a careless statement or 
failure to speak where honesty and fair dealing de¬ 
mands that they should speak. 


STATUTE OF LIMITATIONS AS A DEFENSE. 

Counsel for the defendants have interposed, as a de¬ 
fense to this action, that the cause of action was not 
brought within three years from the committing of the 
wrong complained of, but they entirely overlook the 
facts in this case and the law with reference thereto. 
The record in this case shows that from the time of 
the death of the uncle, at least for three years after his 
death, they were litigating the validity of his will, and 
until that was established, of course, no one was in a 
position legally to set aside this transaction, and the 
suit was brought within a few months after this litiga¬ 
tion was terminated. 

But there is another contention which we make in 
this case in answer to the defendants on this point, 
which is that the record shows that the plaintiff while 
alleging upon information and belief the receipt by the 
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defendants of a double commission, nevertheless it was 
necessary, and she did ask for a discovery on this point 
and also as to who was the owner of the apartment 
house, and it was not until the answer of the defendants 
under oath to these written interrogatories did she 
know of many of the facts in this case, and indeed, she 
does not now know who the owner of this apartment 
house is, since Davidson and Davidson in answer to 
the 4th question attached to the bill seeking discovery 
as to the ownership of the apartment house, was that 
they had no knowledge of the subject, and that all of 
their dealings were with Simpson & Sullivan Com¬ 
pany. The law, as we understand it, where the Statute 
of Limitations has been pleaded in a case like this, is 
thus: 


“Fraudulent concealments of a cause of action 
will avoid the operation of the Statute of Limita¬ 
tions in a suit in law as well as in equity. 99 

In support of this position I cite the case of 
Lewis vs. Dennison, 2 D. C. App. 387. 

Mr. Justice Shepard, delivering the opinion of this 
Court, as found on page 391 of this volume, on this 
subject, said: 

“That the bar of the Statute of Limitations will 
not commence to run in equity until the fraud has 
been discovered, or until such time as by the use 
of ordinary care it might reasonably have been 
discovered, is now universally conceded.” 


* 



r 
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See also 

Rosenthal vs. Walker, 111 U. S. 185. 
Traer vs. Clues, 115 U. S. 528. 


devisee under will proper party plaintiff. 

It was also contended that the personal representa¬ 
tive of the estate of plaintiff’s deceased husband should 
have brought this suit rather than the plaintiff as de¬ 
visee under the will, but this Court has decided that 
identical question and we relied upon this Court s e- 
cision in support of our right to so institute this suit. 

Webb vs. Jenney, 9 D. C. App. 41. 

Keenan vs. Keenan, 12 N. Y. Supp. 747. 

Foxworth vs. Bullock, 44 Miss. 457. 

6 Cyc., 320. 

Under these decisions as we interpret them no suit 
could have been instituted by any person or persons 
for the purpose of rescinding this transaction since the 
validity of the will having been attacked immediately 
upon the death of the testator no one had authority to 
file this suit until the termination of that litigation, in 
which event had the will been broken the suit would 
then have been instituted by the heirs at law of the de¬ 
ceased, but the will having been sustained, then by the 
devisee under the will, and this also again answers the 
contention that the Statute of Limitation applies in this 


case. 
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EXPERT WITNESSES COMPELLABLE TO TESTIFY 
WITHOUT ADDITIONAL COMPENSATION. 

By reference to the record in this case it will be seen 
that plaintiff s counsel realizing the difficulty of obtain¬ 
ing the expert opinion of real estate men in Washing¬ 
ton to testify where real estate agents are involved as 
principals in the case, and there being what is known 
in Washington as the Real Estate Brokers’ Associa- 

• tl0n ’ who elaim to mak e a fair valuation of any prop¬ 
erty upon a payment to it of a certain fee, depending 
upon the value of the property, and fixed by the Asso¬ 
ciation rules; the Secretary of the Association was 
communicated with for the purpose of having this 
apartment house properly appraised by its valuation 
committee. In response to this communication the 
committee did appraise the property at $36,000, and 
file Association was promptly paid by the plaintiff its 
fee of $46.00. (Rec. 30.) 

At the trial of the case these members of this valua- 
hon committee of this Association were brought into 

; ourt by s “bpoena, sworn, and the plaintiff proceeded 
to examine them with reference to the value of this 
property. They declined to testify (Rec., 28) and re- 

t .°,. state wheth er they had made a valuation of 
the building, upon the ground that there was no fee 
oi compensation paid them as experts to testify as to 
«he value of the property. This position was sustained 
by the Court, to which plaintiff’s counsel then and there 
duly excepted and the exception was duly given plain¬ 
tiff s counsel by the Court. 1 

The learned Justice who heard this case below used 
as authority for his position the decision of the old 
court in general term in the case of 

United States vs. Cooper, 21 D. C. 491, 
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but by reference to that decision it will be found that 
while the Court held that practical miners are experts, 
and as such were entitled to extra compensation, yet, in 
so holding, said that it was by reason of the statute in 
the case which forced them to such finding, and the 

Court further said: 

“"We desire it to be understood that this ruling 
is so far governed by the terms of the statute; 
that it is not to be considered as a decision on the 
general subject apart from the Statute. 

The Court also in concluding its opinion said: 

“We also intend to be understood as speaking 
only of such experts as testified here in reference 
to gold deposits, and to none others. Such wit¬ 
nesses as testified onliy with reference to the gen¬ 
eral value of the land we concede not to he ex¬ 
perts/' 

So we have the only decision on this subject in this 
District holding that “a man who testifies as to the 
general value of real estate is not an expert'’ in so far 
as it would entitle him to expert compensation for tes¬ 
tifying as to the value of real estate in the District. 

We find, however, that the decisions on this subject 
are practically unanimous in holding that an expert 
witness can be compelled to express an opinion if he 
has one, but that he could not be compelled to study 
the case in order to acquire knowledge upon which to 

qualify or express an opinion. 

We, therefore, have these witnesses with an opinion 
which they obtained as a result of an examination and 
investigation for which they were paid, and therefore, 
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we are entitled under the authorities to compel them to 
diclose what that opinion is. 

Indeed, irrespective of how that opinion was ob¬ 
tained, if these real estate men had as a result of an 
investigation or examination of the property, or for 
any reason formed an opinion as to its value they could 
be compelled to testify as to their opinion without extra 
compensation being given them. In support of this 
statement of the law we cite the following authorities: 

Stevens vs. Worcester, 196 Mass. 45. 

Wigmore on Evidence, Secs. 2192, 2193, 2203, 
and 665. 

14 Enc. of Evidence, 555, 556. 

12 Amer. & Eng. Enc. of Law, 12th Ed., 497. 

First Greenleaf on Evidence, Section 310. 

Dickson vs. People, 168 Ill. 179. 

Ex parte Dement, 53 Ala. 389. 

40 Cyc. 2187. 

i 

We, therefore, respectfully submit that upon the 
whole evidence in this case the decision of the lower 
court should be reversed, and the parties placed in the 
position in which they were before the sale, and that a 
personal decree be given against defendants Davidson 
and Davidson for the value of the Columbia Road 
house. 

Julian W. Whiting, 

W. Gwynn Gardiner, 

Attorneys for Appellant. 
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